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THE SHERMAN ACT 
ANTITRUST PROVISIONS AND 
COLLEGIATE ACTION: SHOULD THERE 
BE A CONTINUED EXCEPTION FOR THE 
BUSINESS OF THE UNIVERSITY? 


JEFFREY C. SUN* 
Puivie T.K. DANIEL** 


INTRODUCTION 


The federal antitrust laws are known for their particularly complex and 
inconsistent language.'! Accordingly, courts have specifically recognized the 
Sherman Act as antitrust legislation containing broad and ambiguous lan- 
guage.* Senator Sherman intended this broad, inclusive language and stated 
that the Sherman Act was meant to “g[o] as far as the Constitution permits 
Congress to go... .”* All commercial activities come within the purview of 
the act and violations are found when commercial activities have more than 
an incidental effect on competition.* 

In contrast, noncommercial activities do not fall within the statutory lan- 
guage of the Sherman Act. When Senator Sherman presented this bill, he 
never anticipated that any conduct by an educational institution would con- 
stitute commercial conduct.* Consequently, the suggestion to add an explicit 
exception for educational institutions and churches was absurd. However, 
within the last twenty years, an upsurge of antitrust actions has been brought 
against colleges and universities as well as associated organizations.®° Addi- 
tionally, in the past twenty years, colleges and universities have interacted in 
more commercial conduct with the intent of maximizing institutional wealth 





* Teachers College, Columbia University. 

** University of Minnesota. 

1. HeERBERT HOVENKAMP, ECONOMICS AND FEDERAL ANTITRUST LAw § 2.4 (Ist ed. 
1985). 

2. See, e.g., United States v. United States Gypsum Co., 438 U.S. 422, 439 (1978); St. 
Paul Fire & Marine Ins. Co. v. Barry, 438 U.S. 531, 556 (1978). 

3. 20 Conca. Rec. 1167 (1889); see also Summit Health, Ltd. v. Pinhas, 500 U.S. 322, 
329 n.7 (1991). 

4. Northrop Corp. v. McDonnell Douglas Corp., 705 F.2d 1030, 1050 (9th Cir. 1982). 

Generally speaking, the Sherman Act bans all arrangements that are adopted to 

reduce competition, or which, regardless of purposes, have a significant tendency 

to reduce competition. Thus arrangements that are adopted for and tend to 

achieve other purposes are not condemned by the Act merely because they carry 

come incidental and inconsequential restraining effect on competition. 
Id. (citing L. SULLIVAN, ANTITRUST, § 63 at 166 (1977)). 

5. See 21 Conc. Rec. 2658-59 (1890). 

6. The cases ensued shortly after the decision of Goldfarb v. Virginia State Bar, 421 
U.S. 771 (1975), which opened the door for antitrust actions against nonprofit entities. See 
discussion infra Part I1.A.i and Part IV.A. 
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and control. Sections 1 and 2 of the Sherman Act have been of particular 
interest to administrators in higher education. 


Section 1 of the Sherman Acct states, in pertinent part: 


Every contract, combination in the form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce among the several States, or 
with foreign nations, is hereby declared to be illegal.’ 


Judicial interpretations have held that only unreasonable restraints of trade 
violate § 1 of the Act, as opposed to every contract affecting commerce.® 
Section 2 of the Sherman Act states, in pertinent part: 


Every person who shall monopolize, or attempt to monopolize, or com- 
bine or conspire with any other person or persons, to monopolize any 
part of the trade or commerce among the several States, or with foreign 
nations, shall be deemed guilty of a felony.’ 


Thus, unfair market controls violate the language within § 2 of the Act.!° 

This article discusses the notion that colleges and universities, as well as 
their regulatory bodies, are expected to act in a manner that preserves and 
promotes scholarship, service, and student development, otherwise known as 
the Collegiate Action Test.'' When the educational institution or the regula- 
tory association fails to meet the Collegiate Action Test, a challenged re- 
straint could potentially be classified as an act having more than an incidental 
effect. In other words, the restraint qualifies as a Sherman Act violation. 

The Collegiate Action Test evaluates the nature and manner of the pur- 
ported act. In a higher education context, when the nature and manner of 
the conduct deviates from the preservation and promotion of scholarship, 
service, and student development, the restraint of trade behavior will invaria- 
bly be viewed by a court as an antitrust violation. 

To explore the development of the Collegiate Action Test, Section I of the 
article addresses the creation and purposes of the Sherman Act. Section II 
illustrates effective claims against colleges and universities, including immu- 
nity defenses. Section III examines the judicial scrutiny in Sherman Act 
cases and specifically in cases involving colleges and universities. Section IV 
encompasses key Sherman Act cases for colleges and universities and the 
court’s analysis of each case. Parts A and B focus on the governing bodies 
that dictate rules and regulations to the educational institutions. Parts C and 





7. 15 U.S.C. § 1 (1994 & Supp. 1996). 
8. See, e.g., Chicago Bd. of Trade v. United States, 246 U.S. 231 (1918). 

9. 15 U.S.C. § 2 (1994). 

10. See, e.g., United States v. Grinnell Corp., 384 U.S. 563 (1966). 

11. The authors believe that collegiate goals should focus on three primary areas: 
scholarship, service, and student development. Accordingly, the authors contend that 
these three primary areas must be developed within each student in a higher education 
institution. These elements meet the Collegiate Action Test discussed throughout the com- 
ment. Cf. WILLIAM A. Barry, S.J., ALLOWING THE CREATOR TO DEAL WITH THE CREA- 
TURE: AN APPROACH TO THE SPIRITUAL EXERCISES OF IGNATIUS OF LOYOLA (1994); 
CLARK KERR, THE USEs OF THE UNIVERSITY (1993). 
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D address restraints schools allegedly place on third parties and students. 
Part E concludes with the fertile area of proprietary establishments. 
Throughout Section IV, the application of the Collegiate Action Test deter- 
mines the foreseeability of a Sherman Act violation. 


I. BACKGROUND: THE SHERMAN Act (1890) 
A. Promulgation of the Sherman Act 


In 1889, Ohio Senator John Sherman introduced the first antitrust bill to 
the Senate floor.'? Congress enacted this antitrust legislation, attributed to 
Senator Sherman and named the Sherman Act of 1890,!3 to end the vast ac- 
cumulation of wealth in the hands of corporations and individuals, the enor- 
mous development of corporate organizations, and the effects these 
organizations brought in their ability to oppress and injure individuals.'* 

Senator Sherman proposed the bill with the mindset that improperly 
formed concentrations of economic power would be illegal.'° At the time, 
business people were attempting to form trusts by pooling their resources in 
an attempt to gain complete control over an industry or a major section of an 





12. 21 Conc. REc. 2589 (1889). 
13. Theodore Kovaleff, Historical Perspective: An Introduction, in THE ANTITRUST 
IMPULSE: AN Economic, HisToRICAL, AND LEGAL ANALYsis 3, 8 n.9 (Theodore P. 
Kovaleff ed., 1994). Kovaleff noted: 
It is interesting to note that very little of Senator Sherman’s original work was 
included in the Act. According to Thorelli, Republican Senator George F. Ed- 
munds of Vermont drafted sections 1, 2, 3, 5, and 6; Senator James Z. George 
(Democrat, Mississippi) was responsible for section 4; Senator George F. Hoar 
(Republican, Massachusetts) contributed Section 7; and Senator John J. Ingalls 
(Republican, Kansas) wrote Section 8. Jd. at 212. This situation prompted a 
rather embittered Senator Hoar to write ironically, “In 1890 a bill was passed 
which was called the Sherman Act, for no other reason that I can think of except 
that Mr. Sherman had nothing to do with framing it whatsoever.” 

Id. at 210 (quoting 2 G.F. HoAR, AUTOBIOGRAPHY OF SEVENTY YEARS 363 (1903)). It is, 

however, understandable why the bill was not named for the Massachusetts Senator! 
14. Eart W. KINTNER, AN ANTITRUST PRIMER: A GUIDE TO ANTITRUST AND 
TRADE REGULATION LAws FOR BUSINESSMEN 16 (1964). 
15. Eleanor M. Fox & Lawrence A. Sullivan, The Good and Bad Trust Dichotomy: A 
Short History of the Legal Idea, in THE ANTITRUST IMPULSE: AN Economic, HIsToRICAL, 
AND LEGAL ANALYsIs 87 (Theodore P. Kovaleff ed., 1994). The work also adds Senator 
Sherman’s discussion with respect to the purpose of the bill: 
The popular mind is agitated with problems that may disturb social order, and 
among them all none is more threatening than the inequality of condition, of 
wealth, and opportunity that has grown within a single generation out of the 
concentration of capital into vast combinations to control production and trade 
and to break down competition. These combinations already defy or control 
powerful transportation corporations and reach State authorities. They reach out 
their Briarean arms to every part of our country. They are imported from 
abroad. Congress alone can deal with them, and if we are unwilling or unable 
there will soon be a trust for every production and a master to fix the price for 
every necessity of life. 

Id. (citing Robert A. Bork, The Role of the Courts in Applying Economics, 54 ANTITRUST 

L.J. 21, 24 (1985)). 
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industry.!© Indeed, John D. Rockefeller’s Standard Oil originated this idea of 
collaborating resources; however, a court in Ohio prevented such a move- 
ment and held the trust unlawful.!’ Soon after, the Whiskey Trust, the Sugar 
Trust, the Lead Trust, and the Cotton-Oil Trust arose.'® To alleviate the 
threat of potential conglomerations, Congress whole-heartedly supported the 
antitrust legislation and passed it in 1890.19 


B. Purpose of the Sherman Act 


The Sherman Act was aimed at preserving free unfettered competition as 
the rule of trade.*° By carrying out such legislation, Congress determined 
that the market would yield the best allocation of our economic resources, 
the lowest prices, the highest quality, and the greatest material progress, 
while at the same time providing an environment conducive to the preserva- 
tion of our democratic, political, and social institutions.2! Simply stated, in 
the absence of trust formations, a free market economy is expected to flour- 
ish and provide maximum efficiency of services and goods.”* The central evil 
that the Act sought to overcome was the combination of corporate giants or 
trusts, conspiring to hinder competition in order to raise prices and reap 
supracompetitive profits to the detriment of consumers (and competition).?> 

Prior to the enactment of the Sherman Act, common law doctrines dic- 
tated the laws of unreasonable restraints of trade.24 Under the common law, 
courts typically found antitrust violations with contracts for the restriction or 
suppression of competition in the market, agreements to fix prices, acts to 


divide marketing territories, apportionment of customers, production restric- 
tions, and other similar practices which tended to raise prices or otherwise 
take from buyers or consumers the advantages accrued from free competi- 
tion in the market.*° The very nature of these agreements allowed the com- 





16. KINTNER, supra note 14, at 9; see, e.g., City Ry. Co. v. Citizens’ St. Ry. Co., 166 
U.S. 557 (1897); United States v. Joint-Traffic Ass’n., 171 U.S. 505 (1898). 

17. KINTNER, supra note 14, at 9-10. The court found that the purposes of the trust 
were “to establish a virtual monopoly of the business of producing petroleum ... and to 
control .....the price... ...” Id. at 10. 

18. Id. at 12. 

19. Id; see also Kovaleff, supra note 13, at 8n.10. Kovaleff notes that no explanation 
was provided as to the single dissenter’s vote. See 21 Conc. Rec. 3153 (1889). By 1890, 
when the Sherman Act was passed, at least twenty-six states already had some form of 
antitrust prohibition. See ANtirrust L. Dev. (4th ed.) Ch. IX.C. 

20. Northern Pac. Ry. Co. v. United States, 356 U.S. 1, 4 (1958). 

21... Gil. 

22. See generally HOVENKAMP, supra note 1, at § 2.4. 

23. EARL W. KINTNER, THE LEGISLATIVE HISTORY OF THE FEDERAL ANTITRUST 
Laws AND RELATED STATUTES (1978) (quoting legislative debates). Included among the 
practices viewed by the Supreme Court as most dangerous are the following: horizontal 
and vertical price-fixing, certain tying arrangements, group boycotts or concerted refusals 
to deal, and horizontal market divisions. See 2 JULIAN VON KALINOwWSKI, ANTITRUST 
Laws & TRADE REGULATION § 6.02[1] (1984); see also Apex Hosiery Co. v. Leader, 310 
U.S. 469, 497 (1940). 

24. Apex Hosiery Co., 310 U.S. at 497. 

25. id. 
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mon law to blanketly label the trusts illegal; thus, the trusts were 
unenforceable at common law.7° 

The first Sherman Act challenge requiring legislative interpretation dealt 
with § 1 of the Act. Under a strict reading of the Sherman Act, § 1 prohibits 
“{e]very contract, combination in the form of trust or otherwise, or conspir- 
acy, in restraint of trade or commerce.”?’ Fortunately, the courts, with care- 
ful and deliberate decisions, confined the scope of the Act to conduct that 
results in an unreasonable restriction of trade, not just “any” trade re- 
straint.2? In United States v. Joint Traffic Association,?? the Supreme Court 
recognized that Congress could not have intended a literal interpretation of 
the word “every.” In further support of this non-literal reading, in Chicago 
Board of Trade v. United States° the Supreme Court once again disavowed 
any legislative intent to bar the making of “every” interstate contract.*! If 
the courts had interpreted the language of the Sherman Act as more inclusive 
and broader, antitrust would have been even more difficult to understand 
and perhaps even inconceivable.*? 


Il. THe DEVELOPMENT OF CASE LAW 


A. Establishing a Claim: Effect on Commerce 


Generally, antitrust actions under the Sherman Act have been narrowed 
to violations of either § 1 or § 2, or both.** The essential elements of a § 1 
Sherman Act claim are: (1) a contract, combination, or conspiracy; (2) a re- 


sultant unreasonable restraint of trade in the relevant market that affects in- 
terstate commerce; and (3) an accompanying injury** A §2 violation 
requires: “(1) the possession of monopoly power in the relevant market and 
(2) the willful acquisition or maintenance of that power as distinguished from 
growth or development as a consequence of a superior product, business acu- 
men, or historic accident.”*> Violations under either section focus on the is- 
sue of trade or commerce between or among the states.*° 





Id. 

15 U.S.C. § 1 (1994, Supp. II 1996 & Supp. III 1997). 

See Standard Oil Co. of N.J. v. United States, 221 U.S. 1, 58 (1911). 

171 U.S. 505 (1898). 

246 U.S. 231 (1918). 

Id. at 238. 

See United States v. South-Eastern Underwriters Ass’n., 322 U.S. 533, 553 (1944). 

See generally United States v. Grinnell Corp., 384 U.S. 563 (1966); American To- 
bacco Co. v. United States, 328 U.S. 781 (1946). 

34. See Denny’s Marina, Inc. v. Renfro Prods., Inc., 8 F.3d 1217, 1220 (7th Cir. 1993) 
(citing Dillard v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 961 F.2d 1148, 1158 (Sth Cir. 
1992)); Wilder Enterprises, Inc. v. Allied Artists Pictures Corp., 632 F.2d 1135, 1139 n.1 
(4th Cir. 1980); Ernest W. Hahn, Inc. v. Codding, 615 F.2d 830, 844 (9th Cir. 1980); cf. 
Matsushita Electric Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). 

35. Eastman Kodak Co. v. Image Technical Servs., Inc., 504 U.S. 451, 481 (1992) 
(quoting United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966). 

36. See 15 U.S.C. §§ 1 & 2 (1994, Supp. II 1996 & Supp. III 1997); see also Klor’s, Inc. 
v. Broadway-Hale Stores, Inc., 359 U.S. 207, 213 n.7 (1959). 
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(1) Application of the Sherman Act to Nonprofit Entities 


A restraint of trade occurs when the combining of economic powers or 
possession of singular control results in a substantial and adverse impact on 
interstate commerce.*’ In Goldfarb v. Virginia State Bar,* the petitioners/ 
plaintiffs sought title examination services from attorneys for less than the 
rigidly established minimum fees that were set by the local bar association. 
As the state bar explicitly required adherence to bar association fee sched- 
ules, a Virginia attorney could not deviate from the floor pricing schedule 
without suffering disciplinary measures initiated by the bar association disci- 
plinary committees.*° Alleging that the set fee schedule was price-fixing, real 
estate purchasers brought a class action suit against the Virginia State Bar 
and the local bar association. 

The district court struck down the minimum fee schedule as a violation of 
the Sherman Act.*° The court was not convinced by the local bar’s argument 
that personal services from a “learned profession” were not “trade or com- 
merce” and therefore were exempt from the Sherman Act.*! In making its 
determination, the trial court recognized a Supreme Court case that declared 
the services of real estate brokers to be commercial activities.4? Further- 
more, the court said, personal services and commodities alike constitute 
trade when carried on for profit; therefore, it said, the Sherman Act applies 
to services.*? 


The Court of Appeals for the Fourth Circuit reversed the trial court’s deci- 
sion. The appellate court held that the state bar was exempt from Sherman 


Act liability and that the local bar association fee schedules were within the 
“learned profession” exemption as a defense to a Sherman Act violation.** 
The court also declared the local bar’s actions insufficient to constitute a re- 
straint of interstate trade or commerce.** Since the court of appeals found 
the lawyering practice to be exempt from the Sherman Act, the lower court’s 
acknowledgement that the fee schedule served as a substantial restraint of 
trade became irrelevant.*’ 





37. Gulf Oil Corp. v. Copp Paving Co., 419 U.S. 186, 195 (1974). 

38. 421 U.S. 773 (1975). 

39. Id. 

40. Goldfarb v. Virginia State Bar, 355 F. Supp. 491, 497 (E.D. Va. 1973). 

41. See id. at 494. 

42. See id. at 494-95 (citing United States v. National Ass’n. of Real Estate Bds., 339 
U.S. 485, 490, 492 (1950)). 

43. Id. 

44. Goldfarb v. Virginia State Bar, 497 F.2d 1 (4th Cir. 1974). 

45. See id. at 12-14. 

46. See id. at 13-14. 

47. See id. at 13 (“It is abundantly clear from the record before us that the fee sched- 
ule and the enforcement mechanism supporting it act as a substantial restraint upon com- 
petition among attorneys practicing in Fairfax County. The question before us, however, is 
whether this is a “restraint of trade or commerce among the several States” and therefore a 
violation of the Sherman Act.”). 
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The Supreme Court reversed and found no exception for a “learned pro- 
fession” under the Sherman Act.*® The Court would not adopt such a broad 
exception because the “nature of an occupation, standing alone, does not 
provide sanctuary from the Sherman Act.”*? Furthermore, the Court did not 
believe that a “public-service aspect of [a] professional practice” was a con- 
trolling factor in determining a § 1 Sherman Act exception.*° In fact, the 
court ruled that the Sherman Act applied to price-fixing resulting from the 
quasi-judicial actions of the Virginia Bar Association, assumed to be a non- 
profit association.*! The Goldfarb decision, hence, serves as controlling au- 
thority in cases applying the Sherman Act to institutions of higher 
education.*? 

Prior to Goldfarb, the Sherman Act had not been applied to cases involv- 
ing nonprofit organizations because the cases involved noncommercial activi- 
ties.°> In Apex Hosiery Co. v. Leader,* the Court acknowledged the purpose 
of the Sherman Act as a means of addressing commercial objectives.*° Apex 
Hosiery also recognized the limitations of the Act with regard to certain or- 
ganizations that normally have other noncommercial objectives, such as labor 
unions.°° Nonetheless, the Court saw nonprofit organizations as entities that 
were capable of conducting commercial activities. In such an instance, non- 
profit organizations would fall under the language of the Sherman Act.°’ Ac- 
cordingly, Goldfarb held that an organization itself does not receive a 
blanket exception; however, if the activity in question is noncommercial in 
nature, the activity is not covered under the Sherman Act.** 





48. Goldfarb v. Virginia State Bar, 421 U.S. 773, 787 (1975). 

49. Id. (citing Associated Press v. United States, 326 U.S. 1, 7 (1945)). 

50. I/d. (citing United States v. National Ass’n. of Real Estate Bds., 339 U.S. 485, 489 
(1950)). 

51. For other cases where courts have ruled that Sherman Antitrust provisions relate 
to the activities of non-profit organizations, see Camps Newfound/Owatonna, Inc. v. Town 
of Harrison, Maine, 520 U.S. 564 (1997); American Soc’y of Mechanical Engineers, Inc. v. 
Hydrolevel Corp., 456 U.S. 556, 576 (1982); Richard Bartlett, Note, United Charities and 
the Sherman Act, 91 YALE L.J. 1593, 1596 (1982). 

52. See, e.g., NCAA v. Board of Regents of Univ. of Okla., 468 U.S. 85, 100 n.22 
(1984) (“There is no doubt that the sweeping language of § 1 applies to nonprofit enti- 
ties.”); United States v. Brown Univ., 5 F.3d 658, 665 (3d Cir. 1993) (“Congress, however, 
intended this statute to embrace the widest array of conduct possible.”). 

53. See Klor’s, Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207, 214 n.7 (1959). 

54. 310 U.S. 469 (1940). 

55. See id. 

56. See id.; see also Virginia Vermiculite, Ltd. v. W.R. Grace & Co., 965 F. Supp. 802, 
813 (W.D. Va. 1997) (“Despite their apparent distance from ‘Big Business,’ nonprofit orga- 
nizations have been brought within the scope of the Act.”), rev’d, Virginia Vermiculite, 
Ltd. v. W.R. Grace & Co., 156 F.3d 535, 540 (4th Cir. 1998) (questioning whether an “ex- 
emption” for nonprofit organizations exists and emphasizing “that the dispositive inquiry is 
whether the transaction is commercial, not whether the entity engaging in the transaction is 
commercial”). 

57. See, e.g., Radiant Burners, Inc. v. Peoples Gas Light. & Coke Co., 364 U.S. 656 
(1961) (involving a gas burner manufacturer who brought action against nonprofit associa- 
tion and its members). 

58. See Goldfarb v. Virginia State Bar, 421 U.S. 773, 787 (1975). 
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B. Immunity 
(1) The Parker & Noerr-Pennington Doctrine 


The Sherman Act pertains to a “person” or “persons,” including “corpora- 
tions and associations existing under or authorized by the laws of either the 
United States, the laws of any of the Territories, the laws of any State, or the 
laws of any foreign country.”°? Nothing in the language of the Sherman Act 
or its legislative history mentions the Act’s purpose to include restraint of 
trade by a state.®? Consequently, the Supreme Court has recognized state 
immunity for qualifying federal antitrust challenges.®! The test used to de- 
termine state immunity for federal antitrust actions is derived from the 
Supreme Court’s decision in Parker v. Brown.°? 

Under the first prong of the Parker test,®* the challenged restraint must 
involve a state policy mandating the anticompetitive restraint and this state 
restraint must be “clearly articulated and affirmatively expressed as state pol- 
icy.”°* In Bates v. State Bar of Arizona,® the Arizona Code of Professional 
Responsibility, along with the Arizona Supreme Court Rules, prohibited at- 
torney advertising. The policy was “clearly articulated” for the purpose of 
maintaining professional behavior.® Thus, the state policy, which mandated 
restraint, satisfied the first prong of the Parker doctrine. 

The second prong of Parker requires that the policymaker actively super- 
vise the state policy.®’ In the Bates case, the Arizona Supreme Court super- 
vised attorney adherence to its rules and the Arizona State Bar monitored an 
attorney’s professional behavior.®% As both entities served as supervisors, 


particularly the Arizona Supreme Court as policymaker, the second prong 
was fulfilled. Thus, attorney rules were held immune from Sherman Act 
challenges. 





59. 15 US.C. §7 (1994). 

60. See generally 21 CONG. REc. 2589 (1889); see also Parker v. Brown, 317 US. 341, 
350-51 (1943). 

61. See Parker, 317 U.S. at 350-53; California Retail Liquor Dealers Ass’n v. Midcal 
Aluminum, 445 U.S. 97, 103-06 (1980). 

62. 317 U.S. 341 (1943). See Saenz v. University Interscholastic League, 487 F.2d 1026 
(Sth Cir. 1973) In this case, the plaintiff sued an integral part of the University of Texas at 
Austin, known as the University Interscholastic League (“League”), for a slide rule con- 
test. The court declared that the League constituted a governmental entity outside the 
ambit of the Sherman Act. Therefore, the League as an integral part of the University of 
Texas at Austin was immune from the Sherman Act claim. See id. at 1028.; see also City of 
College Station, Texas v. City of Bryan, Texas, 932 F. Supp. 877, 885-87 (S.D. Tex. 1996). 

63. The first prong originated, in part, from Cantor v. Detroit Edison Co., 428 U.S. 579 
(1976) (Stevens, J., plurality opinion). 

64. City of Lafayette, La. v. Louissana Power & Light Co., 435 U.S. 389, 410 (1978) 
(Brennan, J., alternative plurality opinion). 

65. 433 U.S. 350 (1977). 

66. Id. at 362. 

67. Lafayette, 435 U.S. at 410. But see Cowboy Book, Ltd. v. Board of Regents for 
Agric. and Mechanical Colleges, 728 F. Supp. 1518, 1521 n.4 (W.D. Okla. 1989) (“It is not 
required, however, that the entity be actively supervised if a clear state policy exists.”). 

68. Bates, 433 U.S. at 362. 

69. Id.; cf. Goldfarb v. Virginia State Bar, 497 F.2d 1 (4th Cir. 1974). 
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Similarly, in Cowboy Book, Ltd. v. Board of Regents for Agricultural and 
Mechanical Colleges,” the court reiterated the rule that the Sherman Act was 
not intended to restrain state action or official action directed by the state. In 
this case, the plaintiff, a bookseller, sought an antitrust action against 
Oklahoma State University.) The university’s bookstore extended credit to 
students for textbook purchases. The credits were issued as a form of finan- 
cial assistance. The court recognized these credits as an effective means and 
called the method “both necessary and convenient in aiding the students.””? 
In analyzing whether there was a Sherman Act violation, the court factored 
in the following: “The Board of Regents’ status, state supervision of the 
Board’s financial affairs, and state policies regarding financial assistance to 
the students.”7? 


The Board of Regents was created under the state constitution and essen- 
tially served as a department or function of state government.’* “Thus, con- 
sidering the weight which may be given” to the Board under state 
constitutional power, “the act of extending credit to students in this case 
could be construed as an act of sovereignty as long as the Board is within its 
express general powers.”’> Furthermore, the court found that the Board’s 
accountability for the university’s financial affairs and the state policy of pro- 
viding financial assistance was sufficient to “displace competition in student 
affairs.”’° Indeed, the Board was charged with maintaining and operating the 
school’s facilities, including the university bookstore, “for the comfort, con- 
venience and welfare of their students [.]”””? In continuing to enumerate the 


Board’s responsibilities, the court recognized that the Board’s position em- 
bodied active and extensive state supervision. In short, Oklahoma State Uni- 
versity met the Parker two-prong test and was immune from federal antitrust 
actions arising from credits extended to students for textbook purchases.”® 





70. 728 F. Supp. 1518 (W.D. Okla. 1989). 
TE 

Wee 

73. 

74. 

75. J 

76. Id. at 1523. 

Th. Id. 

78. Id. at 1523-24. In addition, the court added that immunity may also exist in other 
circumstances similarly related to the purpose found here. Specifically, the court stated: 
Extension of credit to students for rental of dormitory rooms could well be at- 
tacked by rental businesses in the university town. Along the same lines, exten- 
sions of credit for room and board costs may include payments for food prepared 
in the school cafeteria. These extensions of credit could be subject to attack by 
local restaurants and fast food businesses. It is this Court’s belief that the self- 
contained and self-reliant environment of a state university as created by the 
Oklahoma Constitution and Oklahoma statutes precludes attack by local com- 
merce. It was an act of government to constitutionally create the Board of Re- 
gents, and further grant express powers to the Board to do everything necessary 

and convenient to make the state universities effective. 
Id. at 1523. 
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There is some contention that Parker’s second prong is not always re- 
quired. Justice Powell stated in dicta that “[i]n cases in which the actor is a 
state agency, it is likely that active supervision would also not be required, 
although we do not here decide that issue.””? Adopting Powell’s position in 
Porter Testing Laboratory v. Board of Regents for Oklahoma Agriculture and 
Mechanical Colleges,®° the Court of Appeals for the Tenth Circuit held that 
the second prong should “not be applied to the activities of a state agency 
when there is no private entity involvement.”*! The plaintiff in Porter was a 
soil-testing lab service. The lab alleged that Oklahoma State University, in 
actions through its agricultural extension service, violated federal antitrust 
laws by monopolizing the market for certain agricultural testing.** 


When an arm of the state carries out anticompetitive activity ostensibly 
pursuant to state authorization, the Parker doctrine which governs state im- 
munity is “appropriate only if the replacing of free competition with some 
form of restraint or regulation is indeed authorized or approved by the 
state.”*3 As a function of its duties, the Board of Regents for Oklahoma 
Agricultural and Mechanical Colleges was responsible for overseeing the ag- 
ricultural extension work under the direction of Oklahoma State University. 
The University was specifically appointed as the vehicle for executing exten- 
sion services, particularly to conduct a nonprofit venue for soil testing.** As 
the Parker doctrine does not require explicit mandates of specific and de- 
tailed legislation to indicate the state’s authorization, the Oklahoma statute 
that granted the Board’s powers to create extension services satisfied the 
“clearly articulated policy” requisite to immunity. 

Generally, after concluding that the governing authority has articulated a 
clear policy to displace competition for a desired purpose, the second prong 
of requiring active supervision of the policymakers follows. However, in 
Town of Hallie v. City of Eau Claire,®® the Supreme Court held that the ac- 
tive supervision requirement did not apply to municipalities. Pursuant to 
Town of Hallie, the Porter court adopted the same analysis and struck the 
second prong requirement for defendant, a non-private entity.®” It is undis- 
puted that the Board’s actions, along with the other named defendants, con- 
stituted conduct executed under the auspices of official departments of the 





79. See Town of Hallie v. City of Eau Claire, 471 U.S. 34, 46 n.10 (1985); see also FTC 
v. Ticor Title Ins. Co., 504 U.S. 621 (1992) (characterizing the second prong of Midcal/ 
Parker as requiring that “the State provide[ ] active supervision of anticompetitive conduct 
undertaken by private actors”); Cowboy Book, 728 F. Supp. at 1521 n.4 (W.D. Okla. 1989) 
(“It is not required, however, that the entity be actively supervised if a clear state policy 
exists.” ). 

80. 993 F.2d 768 (10th Cir. 1993). 

81. Id. at 771. 

82. Id. at 770. 

83. Jd. (citing Hoover v. Ronwin, 466 U.S. 558, 568 (1984)). 

84. Porter Testing, 993 F.2d at 770. 

89s. Tdsav 771: 

86. 471 U.S. 34 (1985). 

87. Porter Testing, 993 F.2d at 772. 
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State.** Therefore, the second prong was not necessary. Alternatively, the 
court examined the fulfillment of the second prong and found sufficient stat- 
utes mandating strict supervision of the extension services.’? Thus, the Court 
of Appeals for the Tenth Circuit did not firmly apply a single prong test to 
state authorized restraints, but it saw no reason to require the second prong 
in the absence of a private entity-defendant. 

Another means of seeking protection from the Sherman Act originated 
from Eastern Railroad Presidents Conference v. Noerr Motor Freight, Inc. 
and United Mine Workers of America v. Pennington.?! The Noerr-Pen- 
nington doctrine permits private, competitive actors, such as companies and 
unions, to attempt to influence governmental action without concern of a 
Sherman Act violation. The rationale behind this acceptable behavior is 
that, in its absence, the branches of government would not be acting on be- 
half of the people. “[T]o a very large extent, the whole concept of represen- 
tation depends upon the ability of the people to make their wishes known to 
their representatives.”°? Accordingly, organizations such as the American 
Bar Association may be found immune under the Noerr-Pennington doctrine 
for attempting to influence public policy relative to law school accredita- 
tion.** Likewise, educational institutions that collaborate to influence Con- 
gress will be found free of Sherman Act violations, with respect to acts 
performed for political influence. Therefore, a group of colleges and univer- 
sities can collaborate for the purpose of persuading Congress to enact legisla- 
tion exempting them from certain antitrust provisions.” 


(2) The Eleventh Amendment and Immunity 


One recent trend is to argue that states are immune from all federal anti- 
trust legislation under the Eleventh Amendment, which would obviate the 
need for a Congressional exemption for state colleges and universities. The 
landmark case regarding Eleventh Amendment immunity is the Supreme 
Court’s decision in Seminole Tribe of Florida v. Florida.°° In Seminole Tribe, 





Id. 

Id. at 772-73. 

365 U.S. 127 (1961). 

381 U.S. 657 (1965). 

See Noerr, 365 U.S. at 136-37; Pennington, 381 U.S. at 670. 

Noerr, 365 U.S. at 137. “The proscriptions of the Act, tailored as they are for the 
business world, are not at all appropriate for application in the political area.... All of 
this caution (respecting legislation relating to political activities) would go for naught if we 
permitted an extension of the Sherman Act to regulate activities of that nature simply 
because those activities have a commercial impact ....” Hennessey v. National Collegiate 
Athletic Ass’n, 564 F.2d 1136 (Sth Cir. 1977) (quoting Noerr, 365 U.S. at 141). 

94. See, e.g., Brandt v. American Bar Ass’n, No. CIV.A. 3:96-cv-2606D, 1997 WL 
279762, at *1 (N.D. Tex. May 15, 1997). 

95. Cf. 143 Conc. Rec. E1331-01 (1997) (Honorable Michael Oxley of Ohio speaking 
on behalf of The Charitable Donation Antitrust Immunity Act of 1977); 137 Conca. REc. 


E2147-02 (1991) (Honorable Barney Frank of Massachusetts speaking against “Financial 
Aid for the ‘Haves’”). 


96. 517 US. 44 (1996). 
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the Court, on federalism grounds, invalidated the provision of the Indian 
Gaming Regulatory Act which purported to make states amendable to suit.*” 

In Seminole Tribe, the Court stated that Congress lacked authority under 
the Commerce Clause to abrogate the states’ Eleventh Amendment immu- 
nity, notwithstanding a clear statement of intent.°* Justice Stevens, in dis- 
sent, argued in a footnote that the majority’s decision would prohibit the 
enforcement of federal antitrust legislation against the states because federal 
courts have exclusive jurisdiction.°? Justice Rehnquist, writing for the major- 
ity, countered in a footnote that “contrary to the implication of Justice Ste- 
vens’ conclusion, it has not been widely thought that the federal antitrust . . . 
statutes abrogated the States’ sovereign immunity.”!°° Some courts have 
noted the confusing message of the battling footnotes and avoid the constitu- 
tional question altogether in antitrust cases.'°! 

One court cited Seminole Tribe for the proposition that a university enjoys 
Eleventh Amendment immunity in an antitrust case.'°? In fact, the “over- 
whelming majority” of courts hold that state colleges and universities enjoy 
Eleventh Amendment immunity in a variety of arenas.'°* Most courts do not 





97. Id. at 47. 
98. Id. See Blatchford v. Native Village of Noatak, 501 U.S. 775, 786 (1991) (requiring 
a clear Congressional statement to abrogate the states’ Eleventh Amendment immunity). 
See also Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 238-39 (1985). 
99. Id. at 77 n.1 (Steven, J., dissenting). 
100. Jd. at 72 n.16. The majority argues that the effects of Seminole Tribe are not so 
draconian as the decision leaves standing the doctrine of Ex Parte Young. See Ex Parte 
Young, 209 U.S. 123 (1908) (allowing suit against a state official for injunctive relief to end 
a continuing federal law violation). Additionally: 
[I]t has not been widely thought that the federal antitrust . . . statutes abrogated 
the States’ sovereign immunity. This Court never has awarded relief against a 
State under any of those statutory schemes; in the decision of this Court that 
Justice Stevens cites (and somehow labels “incompatible” with our decision 
here), we specifically reserved the question whether the Eleventh Amendment 
would allow a suit to enforce the antitrust laws against a State. 

Id. (citing Goldfarb v. Virginia State Bar, 421 U.S. 773, 792 n.22 (1975)). 

101. Bowers v. National Collegiate Athletic Ass’n, 9 F. Supp. 2d 460, 498 n.15 (D.N.J. 
1998) (failing to reach the Eleventh Amendment question in an antitrust case and noting 
that Eleventh Amendment immunity “appears to be an issue over which there may be 
some disagreement”). See also Cowboy Book, Ltd. v. Board of Regents for Agric. and 
Mechanical Colleges, 728 F. Supp. 1518, 1519 n.2 (W.D. Okla. 1989) (“Because the state 
action immunity doctrine is dispositive, the Court does not address the Eleventh Amend- 
ment issues.”). 

102. University of Tex. at Austin v. Vratil, 96 F.3d 1337, 1340 (10th Cir. 1996) (citing 
Seminole Tribe for the proposition that state colleges and universities are entitled to Elev- 
enth Amendment immunity from being treated as parties for discovery purposes in an 
action alleging federal antitrust violations by the athletic association for the colleges and 
universities). 

103. Watson v. University of Utah Med. Cen., 75 F.3d 569 (10th Cir. 1996). See, e.g., 
Brine v. University of Iowa, 90 F.3d 271 (8th Cir. 1996) (finding university and board of 
regents immune from due process and First Amendment claims under § 1983); Cantu v. 
Rocha, 77 F.3d 795 (Sth Cir. 1996) (finding university police and professor immune from 
§ 1983 claims); Rutledge v. Arizona Bd. of Regents, 660 F.2d 1345, 1349-50 (9th Cir. 1981) 
(finding board of regents, but not coaches and athletic director, immune from § 1983 
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hold state colleges and universities automatically immune, but instead inves- 
tigate a variety of factors.'% “[T]here are many factors which must be con- 
sidered . . ., the most significant is whether any liability against the agency 
must be paid from public funds in the state treasury.”'°> However, a state 
college or university cannot “create its own immunity” by structuring fi- 
nances in such a way that any judgment would necessarily be paid partially 
from state funds.'°° Finally, although courts are reluctant to find waiver,!°’ 
state colleges and universities will want to prevent the inadvertent waiver of 
any possible Eleventh Amendment immunity in antitrust cases. 


Ill. Jupici1AL SCRUTINY UNDER THE SHERMAN ACT 


During the last hundred years of the Sherman Act’s existence, federal 
courts have applied several tests for antitrust analysis. The two commonly 
utilized forms of judicial scrutiny have been the per se rule and rule of rea- 
son.'°S Most recently, an intermediate test has been applied in the higher 
education context.!0 





claims); Long v. Richardson, 525 F.2d 74, 79 (6th Cir.1975) (finding Memphis State Univer- 
sity president immune from suit to recover out of state tuition fees under equal protection 
and due process). 

104. Van Pilsum v. Iowa State Univ. of Science and Tech., 863 F. Supp. 935, 936 (S.D. 
Iowa 1994) (citing the nine factors utilized in Kovats v. Rutgers, 822 F.2d 1303, 1309 (3d 
Cir. 1987)). The factors the Van Pilsum court considered included: 
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whether its property is immune from state taxation; and (9) whether the sover- 
eign has immunized itself from responsibility for the agency’s operations. 
Id. at 936. 

105. Trotman v. Palisades Interstate Park Comm., 557 F.2d 35, 38 (2d Cir. 1977). See 
also Edelman v. Jordan, 415 U.S. 651, 663 (1974) (citing Great Northern Life Ins. Co. v. 
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the Eleventh Amendment.”)). 

106. Sherman v. Board of Curators of the Univ. of Mo., 16 F.3d 860, 874 (8th Cir. 
1994). 

107. “While a state may waive [Eleventh Amendment] immunity, such waiver will be 
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of Governors of the Univ. of N.C. v. Helpingstine, 714 F. Supp. 167 (M.D.N.C. 1989) 
(finding no waiver to suit for alleged Sherman Act violation in trademark licensing). 

108. See National Soc’y of Prof] Eng’rs v. United States, 435 U.S. 679, 692 (1978); 
Mark D. Selwyn, Higher Education Under Fire: The New Target of Antitrust, 26 COLUM. 
J.L. & Soc. Pross. 117, 143 (1992). 

109. See National Collegiate Athletic Ass’n v. Board of Regents of Univ. of Okla., 468 
U.S. 85 (1984); see also Douglas R. Richmond, Antitrust in Higher Education: An Over- 
view, 61 U. Mo. K.C. L. Rev. 417, 423 (1993). 
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A. Per Se Rule 


The first declared form of antitrust judicial scrutiny recognized by the 
courts is the per se rule. The creation of the per se rule has been attributed 
to Addyston Pipe & Steel Co. v. United States.''° “Once experience with a 
particular kind of restraint enables the Court to predict with confidence that 
the rule of reason will condemn it, it has applied a conclusive presumption 
that the restraint is unreasonable.”!'! The rule simply places a presumption 
of unreasonableness on contracts restraining trade based on “business cer- 
tainty and litigation efficiency.” The per se rule is appealing because of its 
simple application and arguably much more efficient means of analyzing anti- 
trust cases. In Northern Pacific Railway Company v. United States, Justice 
Black rationalized the use of the per se rule: 


This principle of per se unreasonableness not only makes the type of 
restraints which are proscribed by the Sherman Act more certain to the 
benefit of everyone concerned, but it also avoids the necessity for an 
incredibly complicated and prolonged economic investigation into the 
entire history of the industry involved, as well as related industries, in 
an effort to determine at large whether a particular restraint has been 
unreasonable—an inquiry so often wholly fruitless when undertaken.!!2 


Although the courts are generally reluctant to find all inquiry into reason- 
ableness “wholly fruitless” and declare a restraint illegal per se, clear viola- 
tions have occurred in the following areas: boycotting,'!* indirect price 


fixing,''* direct price fixing and bid rigging,''> horizontal conspiracy to injure 
a direct competitor,'!® and vertical conspiracies.!!” 





110. 85 F. 271, 283-84 (6th Cir. 1898); see, e.g., EpbwARD P. HopGes, THE ANTITRUST 
ACT AND THE SUPREME Court: AN ANALYSIS OF THE SUPREME CourT DECcIsIOoNs Con- 
STRUING SECTION 1 OF THE SHERMAN ANTITRUST Act, 17 (1941); but cf., Thomas E. 
Kauper, The Justice Department and the Antitrust Laws: Law Enforcer or Regulator?, in 
THE ANTITRUST IMPULSE: AN Economic, HiIsTORICAL, AND LEGAL ANALYysis 440 (Theo- 
dore P. Kovaleff ed., 1994) (“The use of per se rules, and of what might be called antitrust 
analysis by characterization, began with United States v. Standard Oil Co.”). 

111i. Arizona v. Maricopa County Med. Soc’y, 457 U.S. 332, 344 (1982). 

112. 356 U.S. 1, 5 (1958). Justice Black’s explanation for using the per se rule was 
prefaced with the comments: “[T]here are certain agreements or practices which because 
of their pernicious effect on competition and lack of any redeeming virtue are conclusively 
presumed to be unreasonable and therefore illegal without elaborate inquiry as to the pre- 
cise harm they have caused or the business excuse for their use.” Jd. 

113. See, e.g., Fashion Originators’ Guild of Am., Inc. v. F.T.C., 312 U.S. 457, 468 
(1941). 

114. See, e.g., United States v. Masonite Corp., 316 U.S. 265 (1942). 

115. See, e.g., United States v. Pennsylvania Refuse Removal Ass’n, 242 F. Supp. 794 
(E.D. Pa. 1965); see also James A. Rahl, Price Competition and the Price Fixing Rule— 
Preface and Perspective, 57 Nw. U. L. Rev. 137, 142 (1962) (The per se rule is “grounded 
on faith in price competition as a market force [and not] on a policy of low selling prices at 
the price of eliminating competition.”). 

116. See, e.g., Anderson Engines, Inc. v. Briggs & Stratton Corp., 531 F. Supp. 1155 
(S.D. Fla. 1982). 

107. dd. 
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There are also instances where the courts have been wary to assert the 
presumption of unreasonableness, such as vertical maximum price fixing,''® 
rules adopted by professional associations,''!? and mergers with competi- 
tors.!2° The broad language of the Sherman Act’s reference to the “restraint 
of trade” has been recognized as broad and adaptable to a court’s desired 
interpretation as with constitutional provisions.'?! Early in the Sherman Act 
history, Judge Taft wrote: 


It is true that there are some cases in which the courts, mistaking, as we 
conceive, the proper limits of the relaxation of the rules for determining 
the unreasonableness of restraints of trade, have set sail on a sea of 
doubt, and have assumed the power to say, in respect to contracts which 
have no other purpose and no other consideration on either side than 
the mutual restraint of the parties, how much restraint of competition is 
in the public interest, and how much is not.!?2 


Accordingly, for some courts, the strict liability characteristic of the per se 
rule has not been appealing.'?> Consequently, decisions that are strictly 
based on the nature of the restriction challenged under the Sherman act 
have been undesirable.!*4 





118. See, e.g., Business Elecs. Corp. v. Sharp Elecs. Corp., 485 U.S. 717, 731 (1988). 

119. See, e.g., FTC v. Indiana Fed’n of Dentists, 476 U.S. 447, 457-58 (1986) (noting the 
Court was slow to condemn rules adopted by professional associations as unreasonable per 
se). 

120. See, e.g., Broadcast Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.S. 1, 23 (1979) 
(noting that mergers among competitors eliminate competition, including price competi- 
tion, but they are not per se illegal, and many of them withstand attack under any existing 
antitrust standard); cf. United States Dept. of Justice 1968 Merger Guidelines, 2 Trade Reg. 
Rep. (CCH) & 4510 (May 30, 1968). 

121. See A. D. NEALE & D. G. GoypberR, THE ANTITRUST LAWs OF THE UNITED 
STATES OF AMERICA: A STUDY OF COMPETITION FoRCED By Law 23 (1980). Indeed, 
Neale and Goyder also note Judge Learned Hand’s perspective in constitutional interpre- 
tations. Specifically, they quote him stating: “The words he must construe are empty ves- 
sels into which he can put nearly anything he will.” Cf. DupLEY H. CHAPMAN, MOLTING 
TIME FOR ANTITRUST: MARKET REALITIES, ECONOMIC FALLACIES, AND EUROPEAN INNO- 
VATIONS 56-61 (1991) (discussing the U.S. Supreme Court’s deviation from general canons 
of statutory interpretation such as legislative history). 

122. United States v. Addyston Pipe & Steel Co., 85 F. 271, 283-84 (6th Cir. 1898). But 
see Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 328, 354 (1990) (casting ques- 
tion as to then Judge Taft’s “sea of doubt”). 

123. The Supreme Court has repeatedly explained that the per se approach is not to be 
readily expanded to new arrangements or to business relationships with which the courts 
are inexperienced. See, e.g., FTC v. Indiana Fed’n of Dentists, 476 U.S. 447, 458-59 (1986); 
American Ad Management, Inc. v. GTE Corp., 92 F.3d 781, 784 (9th Cir. 1996). See also 
United States v. Parke, Davis & Co., 362 U.S. 29 (1960): 

Until today I had not supposed that any informed antitrust practitioner or judge 
would have had to await Beech-Nut to know that the concerted action proscribed 
by the Sherman Act need not amount to a contractual agreement. But neither 
do I think it would have been supposed that the Sherman Act does not require 
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Id. at 52 (Harlan, J., dissenting). 
124. Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 58-59 (1977). 
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During the infancy stage of the Sherman Act, the case of Jellico Mountain 
Coal served as a test.'*° The case arose when the government charged the 
Nashville Coal Exchange (“NCE”) with controlling Nashville’s coal market. 
The NCE held 80% of the market and excluded non-member access to the 
coal industry. In making its decision, the Jellico court refrained from apply- 
ing a strict per se rule, and instead applied a similar version to today’s stan- 
dard for conspiracies in restraint of trade.'7° Jellico has also been 
characterized as an illustration of a “modern cartel theory to a price-fixing 
episode” that occurred over 100 years ago.!?’ 

Since the case did not proceed on appeal, it serves very little value as pre- 
cedent for courts today.'** On the other hand, the historical significance of 
the case may be factored in the following manner: (1) “tacit collusion is diffi- 
cult to organize when the number of sellers is large[;]”!?° (2) any restraint of 
trade may be a violation of the Sherman Act if its purpose is to monopo- 
lize;'*° and (3) the per se rule as the courts see it today was not the first test 
to be applied. 


B. Rule of Reason 


The rule of reason allows for more analysis and deviates from the strict 
application of the per se rule. As its name suggests, the rule of reason re- 
quires the fact finder to decide whether the restrictive practice imposes an 
unreasonable restraint of competition under all the circumstances of the 
case.!*! For example, in Jefferson Parish Hospital District No. 2 v. Hyde,'*? 
the hospital created an exclusive contract for anesthesiological services. Af- 
ter reviewing the record, the Court determined that no unreasonable re- 
straint on trade existed. Specifically, the Court stated: “The record sheds 
little light on how this arrangement affected consumer demand for separate 
arrangements with a specific anesthesiologist.”!7> When the per se rule is an 
improper application, the plaintiff bears the burden of proof that the restric- 
tive conduct unreasonably restrained competition and violated the Sherman 
Act.134 


The very nature of the industry serves as a justification for applying the 
rule of reason. In Jefferson Parish, the market itself was not defined. Fur- 
thermore, “[t]he market is not necessarily the same as the market in which 
hospitals compete in offering services to patients; it may encompass competi- 





125. John J. Siegfried & Michelle Mahony, The First Sherman Act Case: Jellico Moun- 
tain Coal, 1891, in THE ANTITRUST IMPULSE: AN Economic, HISTORICAL, AND LEGAL 
ANALYsIs 45 (Theodore P. Kovaleff ed., 1994). 
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127. Id. at 48. 
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tion among anesthesiologists for exclusive contracts such as the . . . contract 
[at issue here] and might be statewide or merely local.”!*5 The Court noted 
that “the range of alternatives open to the patient would be severely limited 
by the nature of the transaction and the hospital’s unquestioned right to exer- 
cise some control over the identity and the number of doctors to whom it 
accords staff privileges.”'*° For that reason, the court considered that the 
very nature of the anesthesiological services industry necessities a reasonable 
limitation, as implemented in this case. Similarly, the courts have followed 
the industry rationale to justify applying the rule of reason to higher educa- 
tion cases.'” 


As a general rule, if a court has some doubt as to the applicable antitrust 
rule, the judge will scrutinize the case under the rule of reason.'** Doubts 
tend to exist in the application of the per se rule, and according to the 
Supreme Court, determination of the proper rule includes factoring the ex- 
tent to which the practice or restraint threatens the “central nervous system 
of the economy.”'*? In Chicago Board of Trade v. United States,'*° Justice 
Brandeis explained the rule of reason: 


The true test of legality is whether the restraint imposed is such as 
merely regulates and perhaps thereby promotes competition or whether 
it is such as may suppress or even destroy competition. To determine 
that question the court must ordinarily consider the facts peculiar to the 
business to which the restraint is applied; its condition before and after 
the restraint was imposed; the nature of the restraint and its effect, 
actual or probable. The history of the restraint, the evil believed to 
exist, the reason for adopting the particular remedy, the purpose or end 
sought to be attained, are all relevant facts. This is not because a good 
intention will save an otherwise objectionable regulation or the reverse; 
but because knowledge of intent may help the court to interpret facts 
and to predict consequences.'*! 


The application of the rule of reason has been applied in nearly all theories 
asserted under federal antitrust litigation, including vertical maximum price- 
fixing,'4? non price-fixing vertical restraints,'** limiting cooperative ven- 





135. Id. 

136. Id. at 30. 

137. See infra text p. 476 & n.218, p. 478 & n.236. 
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139. United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 226 n.59 (1940). 
140. 246 U.S. 231 (1918). 
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tures,'*4 state statutes violating antitrust laws,'*° foreign states’ exclusive 
rights contracts,'*° and professional services’ boycott.'*” 


C. “Quick Look” or “Abbreviated” Rule 


The “quick look” or “abbreviated” rule of reason is the latest approach 
formulated for antitrust judicial scrutiny. The rule has also been coined as 
the “NCAA Approach”!*® because the rule originated from National Col- 
legiate Athletic Association v. Board of Regents of University of Oklahoma.'*” 
The case of Board of Regents of University of Oklahoma dealt with antitrust 
violations of horizontal price fixing and output limitations.!°° 

In Board of Regents of University of Oklahoma, the Court recognized this 
particular restraint as traditionally illegal per se.°!_ Nevertheless, the Court 
opted not to analyze the case under the per se rule. Although the Court 
would have easily applied the per se rule to a similar situation involving com- 
mercial entities, the NCAA was recognized as an “industry in which horizon- 
tal restraints on competition are essential if the product is to be available at 
all.”!52- Consequently, the Court employed what has been referred to as the 
“quick look” or “abbreviated” rule of reason analysis because elaborate data 
was not necessary and the conduct involved would normally fall under the 
per se rule.'>> In short, “[a] number of factors, including most prominently 
the structure of the industry involved and the nature” of the activity, are 
generally considered before determining the judicial scrutiny, particularly in 
the context of education.'*4 

The “quick look” rule of reason analysis has not been widely used. In fact, 
the use of this judicial scrutiny is arguably limited and has only been applied 
to the case in which the rule originated. At the same time, it appears highly 
unlikely that the per se rule would be applied to challenges made within the 
education context. For the most part, a presumption against illegality still 
exists in antitrust suits within an educational setting where the educational 
institution asserts a defense related to scholarship, service, or student devel- 
opment.'!°> Thus, in lieu of a per se analysis, courts are more inclined to ap- 
ply the presumption and scrutinize a case within the educational context 
under a “quick look” rule of reason. 
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THE SHERMAN ACT 


IV. SHERMAN Act APPLICATION TO SPECIFIC HIGHER 
EDUCATION ENVIRONMENTS 


A. School Accreditation and Student Admissions 


“The ‘business’ of a university is education, and its vitality ultimately must 
depend on academic policies. ... ”°° These policies generally establish the 
curriculum, student admissions, and faculty practices. Upon meeting specifi- 
cally stated guidelines, a school may be granted an accredited certification 
establishing its adherence to the accrediting committee’s standards. “Pro- 
gram accreditation is a mechanism for quality assurance that has become al- 
most universal.”'>’? In a decision to grant or renew a school’s accredited 
standing, the courts have traditionally given deference to the academic ac- 
creditation association. Likewise, decisions involving Sherman Act chal- 
lenges against accrediting associations have been consistent with this 
deferential view of favoring the accrediting associations.'°? Thus, courts gen- 
erally respond to antitrust challenges that have been filed against accrediting 
associations by following the Collegiate Action Test. 

The Sherman Act prohibits unreasonable restraints of trade within the 
commercial setting, “not . . . the noncommercial aspects of the liberal arts 
and the learned profession.”!© In Marjorie Webster Junior College, Inc. v. 
Middle States Association of Colleges and Secondary Schools, Inc., the school 
brought an action against the Middle States Association of Colleges and Sec- 
ondary Schools (“Middle States”), the regional accreditation association. 
Marjorie Webster Junior College (“Marjorie Webster”) was a proprietary 
college for women. In 1966, the school applied for accreditation to Middle 
States. Middle States declined consideration of Marjorie Webster on the 
grounds that the school was “not ‘a nonprofit organization with a governing 
board representing the public interest.’”'®' Soon after, Marjorie Webster 
filed suit against Middle States under § 3 of the Sherman Act.'° 

The district court favored Marjorie Webster’s contention that Middle 
States violated § 3 of the Sherman Act, as the organization inhibited the col- 
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lege’s ability to compete in the field.!°? The court also found Middle States in 
violation of the Fifth Amendment based on its policy to deny accreditation to 
all proprietary schools, a policy that was described as arbitrary, discrimina- 
tory, and unreasonable.'® With the finding that the injury caused was irrepa- 
rable, the district court ordered that Marjorie Webster be accredited. Middle 
States appealed and the appellate court stayed the lower court’s order during 
the appeal period. 

The noteworthy appellate decision held the Sherman Act inapplicable to 
accreditation policies.'°° Specifically, the court stated “that the circum- 
stances are not such as to warrant judicial interference with the accreditation 
and membership policies of Middle States.”!°° As the objectives set forth by 
Middle States were not commercial, the accreditation policies could not cre- 
ate a Sherman Act violation. As the court stated, “an incidental restraint of 
trade, absent an intent or purpose to affect the commercial aspects of the 
profession, is not sufficient to warrant application of the antitrust laws.”!°7 
Indeed, the noncommercial aspect of accreditation was not even in 
dispute.!°* 

In dicta, the chief judge of the Court of Appeals for the District of Colum- 
bia Circuit acknowledged the possibility of commercial motives within the 
accreditation setting, which could potentially violate the Sherman Act.'® In 
a footnote, the judge cited an example of such a case: “[I]f accreditation were 
denied any institution purchasing textbooks from a supplier who did not pro- 
vide special discounts for association members, it would be hard to imagine 
other than a commercial motive for the action.”!”” However, the facts in the 


case did not model a commercial violation and the motive for the policy was 
noncommercial with a focus on the public’s interest. 

Additionally, Middle States’ policy at most imposed only a minimal bur- 
den on commercial activity. To illustrate, the court noted the following: (a) 
the school maintained its accreditation status with the District of Columbia 
Board of Education; (b) Marjorie Webster was not precluded from listing 
itself in any of the major publications with college lists; (c) the status did not 
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affect the students’ financial aid funding; and (d) the nonaccreditation did not 
prevent students from receiving credit after transferring to an accredited in- 
stitution.'”! In sum, Marjorie Webster could not demonstrate a deprivation 
of a substantial professional advantage nor did the school provide any evi- 
dence that Middle States intended to maintain a monopoly or unreasonably 
restrain trade. Middle States’ denial of Marjorie Webster’s accreditation sta- 
tus amounted to only an incidental effect and thereby was permissible and 
sufficient to withstand a federal antitrust action. 


In another accreditation antitrust suit, the Court of Appeals for the Third 
Circuit held that the American Bar Association (“ABA”) accreditation 
guidelines did not invoke a Sherman Act violation.'’? Moreover, the court 
sustained the lower court’s decision entitling the ABA immunity under the 
Noerr Doctrine.!77 


In 1921, the ABA established its standards of accreditation for institutions 
of legal education.'’* For many years after, the ABA petitioned state 
supreme courts to recognize ABA accredited schools.'”> Although legal edu- 
cation from an ABA accredited school satisfies the legal education require- 
ment for all states and the District of Columbia, many states provide other 
alternatives that satisfy the legal education requirement.'”° Moreover, spe- 
cial petition procedures exist in all states that allow graduates from non-ABA 
accredited schools to be admitted to practice in the respective state. 


Massachusetts School of Law (“MSL”) opened its doors in 1988. Two 
years later, the Board of Regents of Massachusetts authorized the school to 
grant J.D. degrees. MSL’s educative goal was to attract mid-life, working 
class, and minority students and to provide low cost, high quality legal educa- 
tion.'”? MSL was granted recognition by several surrounding states allowing 
MSL graduates to seek admission into the state’s bar even though the institu- 
tion did not comply with ABA accreditation standards.'’* MSL’s noncompli- 
ance resulted in the denial of its application for provisional accreditation by 
the ABA. The ABA evaluation committee that denied MSL its provisional 
accreditation cited eleven areas where MSL failed to comply, including: 
“high student/faculty ratio, over-reliance on part-time faculty, heavy teaching 
load of full-time faculty, lack of adequate sabbaticals for faculty, use of a for- 
credit bar review class, failure to limit hours students may be employed, and 
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failure to use the LSAT or give evidence validating its own admission 
exam.”!79 

Shortly after the notice of denial by the ABA, MSL filed an action against 
the ABA, the Association of American Law Schools, and the Law School 
Admissions Council.!8° The complaint essentially asserted the belief that 
these organizations conspired to enforce the ABA’s anticompetitive accredi- 
tation standards through the following mandates: 


(1) fixing the price of faculty salaries; (2) requiring reduced teaching 
hours and non-teaching duties; (3) requiring paid sabbaticals; (4) forc- 
ing the hiring of more professors in order to lower student/faculty ra- 
tios; (5) limiting the use of adjunct professors; (6) prohibiting the use 
of required or for-credit bar review courses; (7) forcing schools to limit 
the number of hours students could work; (8) prohibiting ABA-accred- 
ited schools from accepting credit transfers from unaccredited schools 
and from enrolling graduates of unaccredited schools in graduate pro- 
grams; (9) requiring more expensive and elaborate physical and library 
facilities; and (10) requiring schools to use the LSAT. 


The complaint later sparked a Department of Justice investigation of the 
ABA.!81 

At trial, the district court granted summary judgment to the ABA and the 
other defendants indicating that the Noerr-Pennington doctrine precluded 
antitrust liability inasmuch as issues involving bar admission are made by 
states and “the Sherman Act does not prohibit . . . anticompetitive restraint 
imposed by a state as an act of government.”!®? Moreover, “even if the an- 
ticompetitive restraint results directly from private action, it is still immune if 
it is an “incidental effect” of a legitimate attempt to influence governmental 
action.”!*? The judicial scrutiny adopted in this case was the rule of reason.'** 

MSL appealed and the appellate court affirmed the lower court’s rule of 
reason analysis based on the context of the case. Professional organizations 
such as the ABA have traditionally been afforded deferential treatment in 
the courts.'*° Furthermore, the Supreme Court has said that it “has ‘been 
slow to condemn rules adopted by professional societies as unreasonable per 
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se,’ even when the behavior resembles conduct usually subject to a per se 
approach.”!** In essence, the courts have asserted a rebuttable presumption 
of a noncommercial, justifiable restraint, amounting to nothing more than an 
incidental effect when a nonprofit, professional organization has been 
charged with a Sherman Act claim.'*’ 

MSL believed that the ABA was responsible for the school’s deficiencies, 
but the appeals court found none of these to rise to the level of a Sherman 
Act violation. First, MSL disputed the ABA’s “‘carte-blanche delegated au- 
thority to decide who can take bar exams.’”!®* MSL believed such authority 
represented an anticompetitive restraint. The court found that the ABA has 
never had unfettered hegemony over state bar concerns. Every state’s bar 
admissions rules have been governed by the state’s highest court.'*? Accord- 
ing to the court, the ABA has never served as the ultimate admission deci- 
sion-maker to any state. The ABA’s role has been merely to determine the 
accreditation standards of the schools. 

Second, MSL alleged injury from the denial of accreditation through the 
stigmatic effect in the market place.'!°° The lower court found any injury inci- 
dental to the ABA’s primary purpose and thus immune under the Noerr doc- 
trine.'?! In arguing against the applicability of the Noerr doctrine, MSL 
relied heavily on Allied Tube & Conduit Corp. v. Indian Head, Inc.'°* which 
dealt with a code created by the defendants.'°? The defendants in Allied 
Tube had a “force in the marketplace independent of any government adop- 
tion (or petitioning for such adoption) in that there was a conspiracy among 
manufacturers, distributors, and consumers not to trade in products not ap- 
proved by the code.”!** Thus, Allied Tube held that Noerr would be appro- 
priate in traditionally noncommercial activity, but the application of the 
immunity doctrine would be determined through the actual context and na- 
ture of the activity, if the noncommercial activity was based on a restraint of 
trade.'* In contrast, the court in MSL found the ABA’s activities neither 
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noncommercial nor a restraint of trade.'°° Furthermore, the court held that 
Noerr immunity applied because the ABA undertook the required petition- 
ing process and the harm suffered by MSL amounted to nothing more than 
an incidental effect.!°’ The result of this case would have been substantially 
different if the ABA had attempted to convince anyone, particularly poten- 
tial applicants or faculty, that MSL was not a suitable legal education institu- 
tion. If such attempted influence had occurred, the court would undoubtedly 
have seen the effect as more than incidental and a violation of the Sherman 
Act for which the Noerr doctrine would not have applied.!?* 


Third, MSL contended that the ABA’s policies, if adopted by MSL, would 
have contributed to the anticompetitive polices of the ABA. Specifically, the 
school alleged that the ABA participated in price-fixing and boycotted non- 
ABA accredited schools.'°? The court recognized that the ABA was immune 
from “liability attributable to the state action in requiring applicants for the 
bar examination to have graduated from an ABA-accredited law school” and 
also acknowledged the application of the Noerr doctrine with respect to the 
stigma drawn from the school’s non-ABA accredited status.2°? On the other 
hand, the ABA was not immune as to the actual enforcement of its standards. 
“The state action relates to the use of the results of the accreditation process, 
not the process itself. The process is entirely private conduct which has not 
been approved or supervised explicitly by any state.”?”! 

As this private action was not protected by immunity, MSL needed to only 
bring forth enough evidence to demonstrate price-fixing and boycotting; 
however, MSL failed to do so.2°? MSL contended that the ABA raised 
faculty salaries for the purpose of achieving accredited status, yet the record 
conflicted with such an assertion. MSL also asserted that the ABA’s salary 
requirements created an inflated market cost for law professors. Again, the 
court found no justification for such an allegation because the school relied 
on adjunct faculty and all the full-time professors, other than the dean, had 
never been employed at another law school.?°? Therefore, the ABA’s influ- 
ence did not effect MSL’s market for faculty as MSL involved a different 
faculty market.2°* In short, this court found MSL had failed to show an 
ABA anticompetitive policy of price-fixing with respect to faculty salaries. 

MSL also argued that the ABA effectuated a boycott by precluding ABA 
accredited schools from accepting transfer credits from non-ABA accredited 
schools.?°° The court was not persuaded and stated that the disputed rule 
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was a standard promulgated by the ABA. MSL did not demonstrate how the 
standard injured the school. Equally important, MSL admitted that the 
school discouraged its students from transferring and that the school would 
have denied admissions to a student believed to have intentions of transfer- 
ring soon after admission.? As a result, the court found no boycott activity 
existed.207 

The courts’ treatment of Sherman Act accreditation cases mirrors antitrust 
challenges under the college admissions context. In Selman v. Harvard Medi- 
cal School,?°* the plaintiff, a medical student enrolled at Universidad 
Autonama of Guadalajara, Mexico, applied to several medical schools in the 
United States. He sought admission under the “Federal Transfer Program” 
but was rejected by all the schools.”°° He filed suit on behalf of himself and 
similarly situated foreign students against the universities and the Associa- 
tion of American Medical Colleges. He asserted several claims, among them 
a § 1 Sherman Act violation.?!° 


Selman properly recognized the non-existence of automatic exclusions 
under the Sherman Act, particularly the misconceived “learned professions” 
exemption.”!! Thus, under Goldfarb, the profession or organization itself 
cannot be exempted merely because of the type of profession or organization 
it purports to be, but rather, the court must examine and evaluate the organi- 
zational, commercial, and noncommercial motives.?!* Similarly, the Col- 
legiate Action Test may be used to evaluate the likelihood of a Sherman Act 
claim:?!° whether the manner and nature of the conduct preserved and pro- 
moted scholarship, service, or student development. 

In Selman, the plaintiff challenged an educational function that has tradi- 
tionally been viewed as noncommercial. The plaintiff could hardly say that a 
college’s admissions criteria based on academic foundations are a commercial 
activity.2!* At best, academic admissions standards have an incidental effect 
on commercial aspects of medical education.”!> Selman believed that his re- 
jection based on the admissions restrictions would adversely affect “the qual- 
ity of care given to the public.”*'© As Selman introduced no facts supporting 
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adverse effects and as the university’s decision centered around noncommer- 
cial aspects, the court dismissed the antitrust claim.?!” 

To summarize, the courts in antitrust actions have afforded accrediting or- 
ganizations deferential treatment analogous to traditional academic defer- 
ence. In fact, cases demonstrate the existence of a general presumption that 
“the public interest is served by the promotion of enhanced education and 
training requirements.”?!* Likewise, the courts respect the assiduousness in- 
volved in academic selection and defer to the exercise of professional, aca- 
demic judgment.?!° In short, “[c]ourts are properly reluctant to intrude into 
the academic decision-making process except where invidious abuses are 
indicated.”?° 


B. Athletics 


College athletics has transformed into big business.?! For 1997, the Na- 
tional Collegiate Athletic Association (“NCAA”) reported an estimated 
$641 million in full and partial athletic scholarships awarded to student ath- 
letes by colleges and universities.27? On the other hand, the NCAA prohibits 
a student-athlete from accepting most forms of income beyond the estimated 
cost of schooling. In fact, if any student-athlete is “caught taking gifts or 
money in violation of NCAA rules, the student-athlete risks being declared 
ineligible for competition.”??? The irony, however, is the wealth stored 
within the NCAA itself. A recent investigative report disclosed that “in the 





217. Id. 

218. Sherman College of Straight Chiropractic v. American Chiropractic Ass’n, Inc., 
654 F. Supp. 716, 722 (N.D. Ga. 1986); see also Poindexter v. American Bd. of Surgery, 
Inc., 911 F. Supp. 1510, 1519 (N.D. Ga. 1994); DeGregorio v. American Bd. of Internal 
Medicine, No. 92-4924, 1993 WL 719564, at *11 n.14 (D.N.J. Oct. 1, 1993); Zavaletta v. 
American Bar Ass’n, 721 F. Supp. 96, 98 (E.D. Va. 1989). 

219. See, e.g., Staudinger v. Educational Comm’n for Foreign Med. Graduates, No. 92 
Civ. 8071 (JFK), 1994 WL 410875 (S.D.N.Y. Aug. 3, 1994) (“[Flailure to meet the academic 
standards set by leading medical schools is not an antitrust injury.”). 

220. Selman, 494 F. Supp. at 621. 

221. Cf. Marjorie Cortez, U. to Score Baskets of Publicity, Little Cash, DESERET NEws, 
Mar. 24, 1998, at Al (“University [of Utah] officials insist money isn’t the focus of college 
athletics, but [President] Machen, for one, isn’t bowled over by the WAC [Western Athletic 
Conference] business arrangement.”); Mukul Verma and Michael Antrobus, Selling Foot- 
ball, GREATER BATON RoucE Bus. REp., Sept. 1, 1998, at 28 (“[A] sports business expert 
once described college athletics programs as an escalating war fought with money.”); 
Money at the Root of this Evil; Garnett, Bryant Worlds Apart; Rookie Is Doomed to Fail; 
Bryant Should Go to School, SAN DiEGO UNIon-TRIB., May 12, 1996, at C4, available in 
1996 WL 2159082 (“College administrators and coaches should come clean with the truth. 
College sports are just as much a business as professional sports.”). 

222. National Collegiate Athletic Association, NCAA Fact Sheet <www.ncaa.org/ 
about/factsheet.html> (last visited Feb. 12, 1999). 

223. NCAA’s Money Motives Questioned: Newspaper Cites Soaring Revenue, Officials’ 
Perks, STAR-TRIB. NEWSPAPER OF THE TwIn Cities, Oct. 5, 1997, at 02C, available in 1997 
WL 7584794; see also McCormack v. National Collegiate Athletic Ass’n, 845 F.2d 1338 (Sth 
Cir. 1988). When the Southern Methodist University football program exceeded restric- 
tions on compensation for student-athletes, the NCAA suspended the football program for 
one season along with other penalties. The court held that the NCAA’s eligibility require- 





1999] THE SHERMAN ACT 477 


past 23 years the NCAA’s total revenue has increased almost 8,000 percent, 
and the NCAA’s $1.7 billion contract with CBS-TV for rights to the Division 
I basketball tournament is bigger than any single pro sports league deal with 
any network.”*74 As a result, the NCAA has been challenged with several 
suits surrounding the Sherman Act. 

In NCAA v. Board of Regents of University of Oklahoma, the Supreme 
Court held that the restraints placed on the broadcast of college football by 
the NCAA violated the Sherman Act.??> During the age of television in- 
fancy, the University of Pennsylvania (“Penn”) televised one of its 1938 sea- 
son home games. Then from 1940 through the 1950 season, Penn televised all 
its home games. In 1950, a NCAA Television Committee was appointed to 
conduct preliminary surveys of the impact of televised games on college foot- 
ball attendance. According to the report, “the television problem is truly a 
national one and requires collective action by the colleges.”??° To advance 
the study, the NCAA employed the National Opinion Research Center 
(“NORC”). NORC was responsible for setting a systematic study to examine 
the attendance at the games after the program implementation. Thereafter, a 
television committee was appointed to create a NCAA television plan in an 
attempt to protect live attendance and maintain a competitive balance among 
amateur athletic teams. 

The plan for 1951 consisted of the following: “only one game a week could 
be telecast in each area, with a total blackout on 3 of the 10 Saturdays during 
the season[; a] team could appear on television only twice during a sea- 
son.”??7 With the exception of Penn, the universities fully supported the 
plan. Penn dissented and announced that it would continue to televise its 
home games. The NCAA responded by placing the institution as a “member 
in bad standing.”??8 Simultaneously, the four schools scheduled to play at 
Penn in the 1951 season refused to play. Penn then reconsidered its an- 
nouncement and decided to follow the NCAA television plan. 

For the next 25 years, 1952-77, the NCAA executed a similar system: the 
television committee circulated a questionnaire to the members and then 
used the responses to determine the following season’s plan. In 1977, the 
NCAA abolished the regular membership approval and established “princi- 
ples of negotiation” for future telecast contracts. Soon after, the NCAA en- 
tered into its first 4-year contract granting exclusive rights to the American 
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Broadcasting Companies (“ABC”) for the 1978-81 seasons.?? Thus, individ- 
ual contracting was limited to ABC. 


In 1981, the NCAA announced limitations on negotiating television con- 
tracts. Schools were restricted to negotiating with two designated “carrying 
networks.”?3° The NCAA also created a separate agreement with each of the 
carrying networks to televise the restricted fourteen live games per season. 
In addition, “[e]ach of the networks agreed to pay a specified ‘minimum ag- 
gregate compensation to the participating NCAA member institutions’” dur- 
ing the 1982-85 seasons. During this four year time period, compensation 
totaled $131,750,000. The plan also contained “appearance requirements” 
and “appearance limitations.”?*! Finally, the rule that sums up the antitrust 
violation states that “[n]o member is permitted to make any sale of television 
rights except in accordance with the basic plan.”?32 


In Board of Regents of University of Oklahoma, the Court found that the 
NCAA had imposed a horizontal restraint, “an agreement among competi- 
tors on the way in which they will compete with one another.”?> The Court 
acknowledged that this particular type of restraint has been treated as illegal 
per se.2*4+ However, the Court decided not to take such a route. In determin- 
ing its judicial scrutiny, the Court expressly stated that such a deviation was 
not attributable to the Court’s lack of experience, the nonprofit nature of the 
NCAA, or the preservation and encouragement of intercollegiate amateur 
athletics.*7° Instead, the Court departed from the traditional per se rule be- 
cause the NCAA is an “industry in which horizontal restraints on competi- 
tion are essential if the product is to be available at all.”73° Consequently, the 
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Court employed what has been referred to as the “quick look” or “abbrevi- 
ated” rule of reason.?*’ 


The court recognized the NCAA as the governing body in the best posi- 
tion to “preserve the character” of competition within college athletics.?>* 
“In order to preserve the character and quality of the ‘product,’” limitations 
that qualify as horizontal restraints must be placed, particularly when an aca- 
demic, noncommercial institution is involved.77? Consequently, the Court be- 
lieved that the NCAA was justified in limiting college football broadcasts and 
agreed with the following arguments: 


(1) The NCAA television plan had no significant anticompetitive ef- 
fect since it maintained no market power;?4° 

(2) The television plan constituted a cooperative “joint venture” to 
assist in the marketing of broadcast rights;74! and, 

(3) The plan maintained a competitive balance among amateur ath- 
letic teams which has been characterized as a legitimate and important 
interest.*4 


Thus, it was proper for the NCAA to regulate such matters as the number 
of games the teams can play each season, the number of coaches and players — 
a college football team can have, all of the rules of play for college football, 
the recruitment of high school athletes by the colleges, minimum standards of 
academic achievement for athletes, and the number of athletic scholarships a 
school can award.?49 


In determining the possible anticompetitive implications of limiting col- 
lege football broadcasts, however, the original trial court in the case framed 
the issue as “whether there are other products that are reasonably substitut- 
able for televised NCAA football games.”*** According to the findings of the 
District Court for the Western District of Oklahoma, intercollegiate football 
telecasts appealed to an audience “uniquely attractive” to advertisers.”4° 
Likewise, the trial court believed that competitors were “unable to offer pro- 
gramming that can attract a similar audience.”**° In other words, there were 
no reasonably substitutable products. Therefore, the NCAA possessed the 
market power or the ability to alter the interaction of supply and demand in 
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the market.*47 The NCAA unsuccessfully attempted to justify this market 
control. 


One of the NCAA’s justifications for the television plan was the need for a 
cooperative joint venture. To support its argument, the NCAA reasoned that 
such an arrangement would enhance the product “by reaping otherwise unat- 
tainable efficiencies.”*** Although the Court did not view the telecast as a 
justifiable scheme for attaining efficiencies, it accepted the possibility that 
“improvement{s] in quality of a product or service” may enhance the “pub- 
lic’s desire for that product or service as one possible procompetitive vir- 
tue.”*4° In Board of Regents of University of Oklahoma, the telecast plan 
restricted the university’s ability to contract with the networks. Specifically, 
it dictated the number of televised games, established the telecast price, and 
prearranged the basic terms of each contract between the network and home 
team.”°° Furthermore, as the Court aptly stated, “[h]ere the production has 
been limited, not enhanced.”*5! Thus, the NCAA provided a noncompeti- 
tive market only in an environment where there existed no unattainable 
efficiencies.*°? 


As a second justification, the NCAA expressed an interest in protecting 
live attendance at the games. As the Court pointed out, this issue revolved 
around “the concern . . . that fan interest in a televised game may adversely 
affect ticket sales for games that will not appear on television.”*°? The rule 
impeded on fair competition and demonstrated the fears that the product 
would fail sufficiently to attract attendees to live home games when a tele- 
vised game was simultaneously shown.?** Indeed, the telecast regulations 


failed to meet the goal of “maintain[ing] the integrity of college football as a 
distinct and attractive product.”*°> Consequently, the NCAA’s control over 
output to increase revenues violated the Sherman Act. 

Finally, the NCAA asserted the need for a competitive balance among 
amateur athletic teams. The Court focused on this issue in deciding to devi- 
ate from the application of the per se rule.2°° As the facts did not entail 
sophisticated statistical data or industry-wide analysis, the Court’s use of the 
“quick look” rule of reason was sufficient to evaluate the effects on the de- 
fined market. 

Under the “quick look” analysis, the Court held the telecast restrictions 
improper because the NCAA controls hindered competition and the NCAA 
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had other provisions in place to better serve its goal of preserving amateur- 
ism within intercollegiate competitions.2°’ Moreover, according to the find- 
ings of the trial court, consumption would materially increase if the controls 
were removed.?*> As equal competition maximizes consumer demand, the 
controls placed by the NCAA could not adequately serve the legitimate pur- 
poses prescribed under the Sherman Act.*°° Therefore, according to the 
court, the amateurism argument failed to support the notion of maintaining a 
competitive balance. Instead, the court indicated that the telecast policies 
merely controlled the output and price levels between all the member schools 
and were not intended to preserve and promote the goals of scholarship, ser- 
vice, or student development. 


It has been noted that the NCAA typically engages in two distinguishable 
types of rulemaking policies. “One type is rooted in the NCAA’s concern for 
the protection of amateurism; the other type is increasingly accompanied by 
a discernible economic purpose.” As courts have noted before, the Sher- 
man Act is invoked in situations where the NCAA eligibility guidelines have 
“any nexus to commercial or business activities.”?°! Thus, an unreasonable 
restraint of trade coupled with elements of an economic purpose may result 
in a federal antitrust violation. On the other hand, reasonable restraints that 
pass the Collegiate Action Test, those truly rooted in the preservation and 
promotion of amateurism and other non-economic purposes, survive anti- 
trust challenges. 


Courts have effectively utilized a “quick look” analysis to invalidate other 
NCAA regulations. In January 1991, the Division I members of the NCAA 
voted in the Restricted Earnings Coach Rule (“Rule”). The Rule’s stated 
goal was to establish a restricted earnings category that would “encourage 
the development of new coaches while more effectively limiting compensa- 
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tion” to coaches within the restricted earnings category.7°* Likewise, the 
NCAA’s objectives were “to level the playing field to obtain competitive eq- 
uity, to provide for an entry-level coaching position and to cut costs.”*°? In 
Law v. National Collegiate Athletic Association, the court declared the Rule a 
restraint of trade, and thus, that the NCAA regulation restricting coaches 
salaries was a violation of § 1 of the Sherman Act.* 

Although the Law court called its analysis the rule of reason and only 
briefly mentioned the existence of the “quick look” doctrine, the scrutiny 
which followed seemed to apply the intermediate test developed by the 
Board of Regents of University of Oklahoma decision.2 The Rule was inher- 
ently an anti-competitive restraint of trade. To justify the restraint, the 
NCAA was required to demonstrate that the Rule promoted a legitimate, 
pro-competitive goal.*°° Normally, the court would follow a per se scrutiny 
to analyze the Rule.*°’? However, the court used what resembled a “quick 
look” rule of reason and found that the NCAA failed to provide evidence 
that the Rule furthers any of its objectives - cost cutting measures, promotion 
of amateurism, and establishment of competitive equities.7°* Under this ab- 
breviated scrutiny, the NCAA was unable to show the nexus between the 
objectives and the Rule. 

In contrast to the court’s finding in Law, the NCAA was promoting a non- 
commercial, regulatory activity in Hairston v. Pacific-10 Conference (“Pac- 
10”).2°° In Hairston, the court did not find a Sherman Act violation when the 
NCAA and Pac-10 imposed a two-year bowl ban against the University of 
Washington. The decision to sanction the University of Washington occurred 
after the University violated several NCAA rules and regulations. Several 
players on the University of Washington’s football team filed the claim con- 
tending that the Pac-10 and the NCAA conspired to restrain trade when they 
imposed the penalty against the University. The school admitted the viola- 
tions, yet the players asserted that the penalty was unduly harsh and exces- 
sive and thereby in violation of the Sherman Act.?”° The court disagreed and 
granted summary judgment for the defendants. In arriving at its decision, the 
court recognized the NCAA’s and Pac-10’s legitimate basis for imposing such 
a penalty.””! Similar to student disciplinary dismissals,?”* the court acknowl- 





262. Law v. National Collegiate Athletic Ass’n, 902 F. Supp. 1394, 1401 (D. Kan. 1995), 
aff'd, 134 F.3d 1010 (10th Cir. 1998). 

263. Id. at 1410. 

264. Id. 

265. See, e.g., id. at 1403, 1405, 1407-10. Furthermore, the court places language that 
the NCAA is subject to an analysis “under the rubric of the rule of reason.” /d. at 1404. 


The language may indicate that the court was referring to the “quick look” rule of reason. 
266. Id. 


267. Id. at 1402-05. 

268. See id. at 1409-10. 

269. 893 F. Supp. 1495 (W.D. Wash. 1995), aff'd, 101 F.3d 1315 (9th Cir. 1996). 

270. Id. at 1496. 

274.. old. 

272. See, e.g., Goss v. Lopez, 419 U.S. 565 (1975); Psi Upsilon of Phila. v. University of 
Pa., 591 A.2d 755 (Pa. Super. Ct. 1991). 
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edged the link between the charge and the penalty and deferred its opinion 
to the policymaking authority.?”> In essence, the court acknowledged the ful- 
fillment of the Collegiate Action Test. 

Similarly, the courts in Gaines v. National Collegiate Athletic Associa- 
tion*”* and Banks v. National Collegiate Athletic Association*”> declined to 
apply the Sherman Act after the students had violated the NCAA eligibility 
rules. The “no draft” rule precludes intercollegiate eligibility when an athlete 
requests to be named on a draft list or even a supplemental draft list.2”° The 
“no agent” rule precludes eligibility once the player agrees to be represented 
by an agent.?’’ This rule may be violated by a written or oral agreement. 
Furthermore, the “no agent” rule does not require the agent to receive any 
financial benefit and applies to all agents, including family members.?’8 

In Gaines, the plaintiff-athlete renounced his college eligibility and de- 
clared himself eligible for the National Football League (“NFL”) draft. 
Gaines was not drafted by any of the teams. Afterward, Gaines was con- 
tacted by his older brother’s agent, Mr. Greer, about the possibility of signing 
a free agency contract with an NFL team. Thus, Gaines accepted the conse- 
quences when he failed to decline Greer’s possible offer. Unfortunately, 
Greer contacted Gaines the next day to inform him that the NFL team was 
no longer interested. As a result of these two actions, Gaines was found in 
violation of the “no draft” and “no agent” rules.?”° 

The court disagreed with Gaines’ framing of the NCAA eligibility rules as 
“unreasonably exclusionary” and “anticompetitive.”?8° The court held that 
the antitrust laws do not apply to NCAA eligibility requirements because the 
requirements are noncommercial regulations that preserve amateurism.?*! 
Alternatively, the United States District Court for the Middle District of Ten- 
nessee believed that the NCAA requirements were established to benefit 
both the players and the public. In particular, the rules preserved amateur- 
ism in athletics.7** More importantly, the rules offered a better product “by 
maintaining the educational underpinnings of college football and preserving 
the stability and integrity of college football programs.”?** Accordingly, the 
legitimate justifications for the rules refute the allegations that the rules were 
“unreasonably exclusionary” or “anticompetitive.”?** 

As in Gaines, the plaintiff in Banks?*> violated the “no draft” and “no 
agent” rules established by the NCAA. Banks is slightly distinguishable from 





Hairston, 893 F. Supp. at 1495. 

746 F. Supp. 738 (M.D. Tenn. 1990). 
977 F.2d 1081 (7th Cir. 1992). 

See Gaines, 746 F. Supp. at 740. 

See id. at 741. 

See id. 

Id. 

Id. at 745. 

Id. at 743. 

Id. at 746. 

Id. 

Id. 

Banks v. National Collegiate Athletic Ass’n, 977 F.2d 1081, 1083 (7th Cir. 1992). 
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Gaines because in Banks the plaintiff violated the regulations by publicly en- 

tering the football draft. However, despite the blatant violation, and in con- 

trast to Gaines, the Banks court hesitated in exempting the “no draft” and 

“no agent” rule from antitrust scrutiny. The court evaluated the case and ~ 
found that no competitive measures existed in this particular set of facts.?°° 

Furthermore, the court reiterated the Supreme Court’s discussion in Board 

of Regents of University of Oklahoma which recognized most regulatory con- 

trols by the NCAA as justifiable means of fostering competition for amateur 

intercollegiate athletics.?°’ 


In sum, as a governing body for intercollegiate athletics, the NCAA has 
been granted wide discretion analogous to the academic judgment rule. In- 
deed, many times courts have deferred to the governing body and placed a 
presumption that the conduct or rule is noncommercial. Academic deference 
and a favorable presumption are most likely found when the conduct primar- 
ily focuses on the areas of scholarship, service, or student development and 
any anticompetitive features are, at most, incidental. Thus, the cases involv- 
ing student-athletics line up in accordance with the Collegiate Action Test. 


C. Tuition and Financial Aid 


The costs of a college education have skyrocketed in the last twenty years 
and are expected to increase by approximately 5% every year for the next 
several years.?** In fact, current college costs, including books, fees, and 


housing, are estimated at amounts of approximately $10,000 a year for a state 
university and $21,000 for a private college.”*° Of course, these amounts only 
represent estimations of the national average. Therefore, schools on the 
high-end represent startling figures for educating an individual. 


To illustrate the national impact of funding and expenditures, statistics 
gathered by The Chronicle of Higher Education are reprinted below: 

Average tuition and fees: 

At public 4-year institutions... $3,243 

At public 2-year institutions... $1,633 

At private 4-year institutions... $14,508 

At private 2-year institutions... $7,333 

Total Estimated Student Aid Sources (1998-99): $60.5 billion?” 





286. Id. at 1087. 

287. Id. at 1089 (citing Board of Regents of Univ. of Oklahoma, 468 U.S. at 104). 

288. Jeffrey Levine, Planning Can Keep College Costs Under Control, Carirav Dist. 
Bus. Rev., Albany, Nov. 10, 1997, at 41, available in 1997 WL 15022826. 

289. Id. 

290. Ben Gose, Average Tuition Rises 4% in a Year, More Than Twice the Rate of 


Inflation, CHRON. HIGHER Epuc., Oct. 16, 1998, at AS6; THE CoLLEGE BOARD, TRENDS 
IN STUDENT AID 1998 (1998). 





1999] THE SHERMAN ACT 485 


The statistics show that the distribution of financial resources is complex,??! 
and with much at stake, commercial aspects have been recognized in the ar- 
eas of financial aid and tuition.?9” 


In United States v. Brown University,?*? the Court of Appeals for the Third 
Circuit held that a financial aid scheme at issue was an inherently suspect 
restraint of trade and thus remanded the case under a “quick look” rule of 
reason analysis.2** This case, which could be more aptly named the MIT Fi- 
nancial Aid Challenge, arose as a result of the Ivy Overlap Group (“Over- 
lap”) collectively calculating the financial aid packages of its applicants.? 
Overlap consisted of Brown University, Columbia University, Cornell Uni- 
versity, Dartmouth College, Harvard University, MIT, Princeton University, 
the University of Pennsylvania, and Yale University. The Overlap members 
agreed that no participating member would issue scholarships and that finan- 
cial aid packages would be calculated in a uniform format utilizing the Ivy 
Methodology.” The Ivy Methodology differed from the traditional Con- 
gressional Methodology.””’ The net effect of the different calculation method 
altered the financial aid package downward.?%8 

The Overlap financial aid investigation began in August 1989 when United 
States Attorney General Richard Thornburgh ordered the Department of 
Justice to scrutinize the financial aid practices of all schools who had engaged 
in this cartel-like system.*°? Acknowledging the abuses within college fi- 





291. Pat Ordovensky, Aid Options Broader Than Most Callers Seem to Think, USA 
Topay, Nov. 14, 1997, at OSD, available in 1997 WL 7019870 (acknowledging the reality 
that many parents are unaware of the financial aid process). 

292. See, e.g., United States v. Brown Univ., 5 F.3d 658 (3d Cir. 1993); cf 137 Cona. 
Rec. $6927-03, *S6932 (1991) (discussing of the Equity Investment in America goals to 
fight college cost inflation by refusing to permit students to use EIA funds at schools that 
persist in raising tuition and fees to unacceptable levels). 

293. 5S F.3d 658 (3d Cir. 1993). 

294. Id. at 669. 

295. Id. at 662 & n.l. 

296. Id. at 662-63. If a member school deviated from this rule, a retaliatory sanction 
would be issued. 

297. Id. at 663. 

For example, when a family has two or more children simultaneously attending 
college, the Congressional Methodology evenly apportions the parental contribu- 
tion while the Ivy Methodology apportions the contribution based on the relative 
cost of the colleges. When a student’s parents are divorced, the Congressional 
Methodology expects a parental contribution only from the custodial parent 
while the Ivy Methodology expects a contribution from both the custodial and 
noncustodial parents. 
Id. 

298. Id. 

299. Mark D. Selwyn, Higher Education Under Fire: The New Target of Antitrust, 26 
Cotum. J.L. & Soc. PRoss. 117, 119 (1992). 
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nances,*” a total of fifty-seven schools were targeted and investigated.*”! 
These schools included members of the Great Lakes College Association,*°? 
University of Southern California, and Stanford,*°? as well as a number of 
east coast schools.*™ 


After reviewing its findings, the Department of Justice’s Antitrust Divi- 
sion brought a civil action against Overlap for Sherman Act violations.° To 
remedy the improper activity, the Department of Justice sought injunctive 
relief. After having evaluated the situation, all the Overlap schools except 
MIT signed a consent decree with the Department of Justice.*°° MIT contin- 





300. Abuse of financial discretion has plagued the academic world. See Martin Ander- 
son, Universities Failing The Grade: Institutional Corruption, THE DALLAS MORNING 
News, Sept. 20, 1992, at 1J, available in 1992 WL 10759729: 
The California Institute of Technology, for example, retracted a $20,000 charge 
for “a three-day meeting by the board of trustees at the Smoke Tree Ranch in 
Palm Springs.” Nearly $8,500 was for a dinner party for the trustees during that 
trip, including “10 $4 cigars, $120 for parking, $375 for musicians and $167 for the 
dance floor.” The University of Texas charged off “a dozen engraved crystal de- 
canters from Neiman-Marcus” as a research expense. The president of the Uni- 
versity of Pittsburgh charged off his golf club membership, opera tickets, a trip 
his wife took to Grand Cayman, and travel expenses to “football matches in 
Dublin.” 
Dartmouth College, while not making the list of the top 100 colleges and univer- 
sities in the amount of federal funds received, agreed to retract a whopping 
$746,031 of research charges. The pulled expenses included $20,490 for a chauf- 
feur used by Dartmouth president James Freedman and his wife, $46,500 for par- 
ties at the president’s house, $12,134 for the study of “the college’s investments in 
South Africa,” $60,343 for expenses “connected to laying off employees,” and 
$55,470 in legal fees to defend the college against a civil rights lawsuit brought by 
a student newspaper, The Dartmouth Review. 
The third great financial corruption scandal that afflicts American colleges and 
universities in the 1990s is big-time college athletics. Under-the-table deals in the 
recruitment of student athletes is nothing new. Everyone knows how admission, 
eligibility and graduation rules have been bent and twisted to accommodate stu- 
dent athletes. But for a long time it was pretty much nickel-and-dime corruption, 
done as much to boost the spirits of the school’s alumni and students as it was to 
raise money. Like prostitution and gambling, it was always present, but in the 
past it was controlled, mostly out of sight. 

Id. 

301. Alice Dembner, U.S. Closes Antitrust Cases on Colleges, B. GLoBE, Sept. 23, 1993, 
at 29, available in 1993 WL 6610090. 

302. U.S. Clears 3 Colleges of Alleged Price-Fixing, INDIANAPOLIS News, Feb. 13, 1992, 
at C01, available in 1992 WL 3806912 (“Earlham and Wabash colleges, DePauw University 
and nine other Great Lakes College Association members in Michigan and Ohio received 
notices saying they have been cleared.”). 

303. Ronald J. Ostrow and Larry Gordon, 8 Ivy League Schools Sign Collusion Ban, 
L.A. Times, at Pt. A-1, available in 1991 WL 2279011. 

304. Under Antitrust Scrutiny, Top Schools Will Stop Swapping Financial Aid Data, 
ATLANTA J., Mar. 22, 1991, at E07, available in 1991 WL 7779683. The other east coast 
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305. United States v. Brown Univ., 805 F. Supp. 288 (E.D. Pa. 1992). 
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ued to contest the charge because it believed that no valid Sherman Act 
claim existed.*°’ 


At the time the case was filed, the law on antitrust as it applied to non- 
profit organizations was firmly established. Courts had previously deter- 
mined that acts performed with a noncommercial motive were immune from 
antitrust regulation.*°* “This immunity, however, is narrowly circumscribed. 
It does not extend to commercial transactions with a ‘pure-service as- 
pect.’”°°° To classify an activity as commercial or noncommercial, the court 
first examined the “nature of the conduct in light of all the circumstances.”?!° 
The nature of paying tuition, whether to a profit-making venture or a non- 
profit organization, constituted a commercial transaction. In fact, MIT con- 
ceded the point that paying full tuition is a commercial activity.*!! 


The court next analyzed the question of whether “providing financial 
assistance solely to needy students [is] a selective reduction or ‘discount’ 
from the full tuition amount, or a charitable gift?”>!* If the financial aid pro- 
gram amounted to a charitable gift, the court noted that the activity would 
exist beyond a commercial setting. Conversely, if the court recognized the 
financial award as a selective reduction or “discount” from the full tuition, 
the activity would fall within the category of a commercial transaction.*!> As 
the financial aid package directly defrayed the cost of the total school tuition 
and only applied at the issuing school, the court recognized the receipt of a 
financial award as restrictive. Thus, the court found the restrictive applica- 
tions were limited and “only available in conjunction with a complementary 
payment,” namely the amount of the student and family contribution. There- 
fore, the school’s financial assistance did not constitute a charitable gift.*'4 


MIT disputed the court’s conclusion. It argued that granting financial 
assistance exclusively to needy students and calculating the amount of the 
contribution and aid did not qualify as a commercial activity.*!* MIT ratio- 
nalized the charitable gift argument as noncommercial and argued that “the 
price needy students are charged is substantially below the marginal cost of 





307. See Gary Putka, Class Actions: Ivy League Discussions On Finances Extended To 
Tuition and Salaries, THE WALL STREET JOURNAL, May 8, 1992, at Al, available in 1992 
WL-WSJ 648930. 
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supplying a year of education to an undergraduate student.”*'© However, 
MIT’s argument was displaced when MIT conceded that setting the full tui- 
tion amount was a commercial decision.*!’ 

Accordingly, the financial aid awards did not qualify as charitable contri- 
butions.3!8 The court added that financial aid, which is a form of tuition dis- 
counting, cannot be classified as charity because the school receives a 
tangible benefit.*'? MIT attempted to counter the court’s response by illus- 
trating the program’s intangible benefits. Specifically, MIT emphasized the 
program’s potential to increase its applicant pool, thus improving the quality 
of students admitted. In the past, the Supreme Court acknowledged that 
nonprofit organizations derived “significant benefit from increased prestige 
and influence,”**° which naturally flows from and increased quality of stu- 
dents. Conversely, MIT was able to achieve such prestige through locking its 
market forces and participating in a price-fixing collegiate cartel.**! Under 
the challenged program, MIT had maintained an “overrepresentation of high 
caliber students.”222 In short, MIT managed to maximize its student selectiv- 
ity and price while maintaining certain “benefits at a bargain.”3?? Therefore, 
the challenged program arguably involved a commercial activity within a 
nonprofit setting. 

After deciding that the program was a commercial activity and not a gift 
or charitable contribution, the court’s next objective was the choice of judi- 
cial scrutiny. The trial court noted that MIT, along with the Ivy League 
Schools, adjusted financial aid packages in a uniform manner and prohibited 





316. Id. 


317. Id. But cf. Sunshine Books, Ltd. v. Temple Univ., 697 F.2d 90 (3d Cir. 1982) (find- 
ing predatory pricing is said to exist if the product pricing is below the marginal cost of the 
product). 

318. Id. But see Dedication and Everlasting Love to Animals v. Humane Soc’y, Inc., 50 
F.3d 710, 712 (9th Cir. 1995) (holding where two nonprofit organizations are in direct com- 
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Civ-97-0666-PHX-SMM, 1997 WL 703399, at *2 (D. Ariz. Oct. 7, 1997) (dealing with a 
non-Sherman Act claim where charitable fundraising is not commercial in nature). 

319. Id. See also Donald Robert Carlson & George Bobrinskoy Shepard, Cartel On 
Campus: The Economics and Law of Academic Institutions’ Financial Aid Price-Fixing, 71 
Or. L. Rev. 563, 571-72 (1992) (considering of net revenue benefits that students provide 
in a true economic context). 

320. Id. at 667. 

321. Jd.; Martin Anderson, Universities Failing the Grade, DALLAS MORNING News, 
Sept. 20, 1992, at 1J, available in 1992 WL 10759729. 

U.S. Attorney General Richard Thornburgh, a 1954 Yale graduate himself, de- 
clared that ‘this collegiate cartel denied students and their families the right to 
compare prices and discounts among schools, just as they would in shopping for 
any other service. ... The revered stature of these institutions of higher learning 
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deviations exceeding an immaterial amount of $500. Thus, Overlap partici- 
pated in a horizontal price-fixing structure, defined as artificial price setting 
among industry competitors.**4 “Price fixing is the prime example and the 
best-known per se violation of the Sherman Act.”*° Accordingly, “the 
Supreme Court has consistently held [price fixing] to be illegal per se.”3° 
Despite this generally accepted rule, the trial court utilized the intermediate 
test, the “abbreviated” rule of reason analysis.*?? The choice of tests was 
predicated upon the viewpoint that “special scrutiny of restraints involving 
professional association[s]” should be made for Supreme Court 
consistency.378 


Upon appeal, the Court of Appeals for the Third Circuit offered three 
possible rules: the rule of reason, the per se rule, and the intermediate rule, 
also known as the “abbreviated” or “quick look” rule of reason analysis. The 
appellate court was persuaded to utilize a different level of scrutiny and come 
to a different conclusion from the trial court, but the Third Circuit did not 
revert to the per se rule. In addition to MIT’s resemblance to a professional 
association, the school represented a nonprofit educational institution that 
deviated from the typical economic models of competition.**? “While it is 
well settled that good motives themselves ‘will not validate an otherwise an- 
ticompetitive practice,’”°° courts usually examine the party’s intent in evalu- 
ating the effects of the alleged restraint.**! The Third Circuit, therefore, 
applied the full rule of reason, but limited its application to antitrust claims 
within the higher education context.%*? 


To convince the appellate court that a full rule of reason analysis was nec- 
essary, MIT successfully argued the following: 


(1) by promoting socio-economic diversity at member institutions, 
Overlap improved the quality of the education offered;**7 





324. Id. at 670. 


325. KINTNER, supra note 14, at 31; see also Steve Stecklow & William M. Bulkeley, 
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ways held was flat-out illegal,’ said Robert E. Litan, deputy assistant attorney general for 
the antitrust division. ‘This settlement affirms that position.’” 
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332. Id. at 678. 
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(2) by increasing the financial aid available to needy students, Overlap 
provided some students who otherwise could not have been able to af- 
ford an Overlap education the opportunity to have one;**4 

(3) by eliminating price competition among participating schools, 
Overlap channeled competition into areas such as curriculum, campus 
activities, and student-faculty interaction;**> and 

(4) by enabling member schools to maintain a steadfast policy of need- 
blind admissions and full need-based aid, Overlap promoted the social 
ideal of equality of educational access and opportunity.**° 


The court was satisfied with the rationale and scrutinized the case under the 
full rule of reason. In declaring its decision, the court stated: “It may be that 
institutions of higher education ‘require that a particular practice, which 
could properly be viewed as a violation of the Sherman Act in another con- 
text, be treated differently.’”*5’ Once again, a court deviated from the per se 
application in the educational context and closely evaluated the particular 
circumstances. 

The arguments asserted by MIT were well-taken. The Third Circuit ac- 
knowledged MIT’s points as possible valid defenses. The court stated that 
“[i]t is most desirable that schools achieve equality of educational access and 
opportunity in order that more people enjoy benefits of a worthy higher edu- 
cation.”*°8 Contrary to the lower court’s opinion, the Third Circuit also 
wrote: “[I]t is a common good that should be extended to as wide a range of 
individuals from a broad range of socio-economic backgrounds as possi- 
ble.”39° In other words, the appellate court supported the notion that social 


welfare justifications may at least change the rule of antitrust judicial 
scrutiny.*4° 


To withstand scrutiny under the rule of reason, restraints must survive a 
two-prong test. First, the contested restraint must achieve its purported 
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340. See Debbie Goldberg, MIT Aid Process Violates Antitrust Law, Judge Finds; Price 
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“The court is not to decide whether social policy aims can ever justify an other- 
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Cowen wrote the 2-1 decision, in which the appeals court found that student 
financial aid is a “commercial transaction,” subject to the Sherman Antitrust Act. 
But the judges also found that U.S. District Judge Louis Bechtle “erred in finding 
that MIT violated the act’s price-fixing provisions because he failed to fully inves- 
tigate MIT’s ‘social welfare justifications’ for participating in the so-called Over- 
lap Agreements” with the eight other schools. 
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goals.*4! Furthermore, the restraint utilized must represent a substantially 
less restrictive alternative.*4? Arguably, in the Overlap situation the first 
prong was fulfilled by the social welfare justification.*** Specifically, MIT 
could have articulated the purported goals through simple economic analysis 
and student diversification statistics. Nevertheless, MIT would still be re- 
quired to demonstrate the Overlap method as the substantially less restrictive 
alternative. MIT would more than likely fail the second prong with the cur- 
rent trend of federal antitrust case analysis.*4 

When the Overlap investigation arose, many members of Congress were 
surprised at the sudden resurgence of antitrust actions. In particular, Con- 
gress was caught off guard by the Department of Justice’s choice in targeting 
institutions of higher education. When the Sherman Act was originally en- 
acted, Congress did not intend the legislation to cover “temperance societies” 
much less schools.*4° With respect to antitrust statutory language, courts 
have questioned the judicial exemption because it was probably unforesee- 
able at the time of enactment that churches and schools could engage in com- 
mercial activity. Furthermore, the plain language of the Act does not exempt 
schools, churches, or other similar groups. In reaction to the flurry of anti- 
trust activity, members of the House of Representatives drew their attention 
to antitrust reform within the higher education setting in 1991.*4° 

Congress discussed the desired changes for several years. Bills were intro- 
duced as The College Financial Aid Protection Act of 1992 and The College 
Financial Aid Protection Act of 1993.54’ Finally, on October 20, 1994, § 568 
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Id. (citations omitted). 
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Sherman aptly stated: 

I do not see any reason for putting in temperance societies any more than 
churches or school-houses or any other kind of moral or educational associations 
that may be organized. Such an association is not in any sense a combination or 
arrangement made to interfere with interstate commerce .... You might as well 
include churches and Sunday schools. 

346. See, e.g., 137 Conc. Rec. E2147-02; 137 Cone. Rec. E2648-01; see also 138 Cona. 
Rec. E1245-03; 138 Conc. Rec. E1810-02. 

347. See 138 Conc. Rec. E1810-02; 139 Conc. Rec. E2449-02. 
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of the Improving America’s Schools Act of 1994 was passed as a statutory 
note to § 1 of the Sherman Act.*4* 


The statutory note placed within § 1 of the Sherman Act explicitly permits 
the financial aid arrangement cast out in the Overlap situation. The statutory 
exemption allows universities and colleges to collaborate, provided that stu- 
dents are admitted under a need-blind basis.**? The caveat to the 1994 bill 
was its time limitation. When originally passed, the note was to expire on 
September 30, 1997. Consequently, the amendment was reviewed in mid- 
1997 and extended to September 30, 2001. Moreover, the heading originally 
labeled “temporary exemption” no longer contains the word “temporary.”>>° 
Although there is no assurance of permanency of the amendment, Congress 
has certainly made strides towards effectuating a need-based system of evalu- 
ation.**! In the meantime, the note in § 1 of the Sherman Act further sup- 
ports the Collegiate Action Test in that schools may collaborate as long as 
such collaborations are in furtherance of the goals of scholarship, service, or 
student development. 


By eliminating the competition for students without financial need, col- 
leges and universities may reallocate their funding. Accordingly, the goals of 
social welfare may be satisfied with only an incidental effect on anticompeti- 
tive measures. The statutory note amended within § 1 of the Sherman Act 
revives the meaning of educational opportunity and diverts judicial analysis 
from the commercial aspects of tuition and financial aid. That is, the statu- 
tory note offers protection so that schools can again focus on the collegiate 
goals of scholarship, service, and student development. In the absence of 


such legislation, many colleges and universities would be unable to provide 
adequate financial aid packages for some of the brightest young men and 
women.**? Without the provision of adequate financing, the basic goals of 
education, the passing of traditions and values from one generation to the 
next, would not be met. 





348. See 15 U.S.C. §1 note (1994, Supp. II 1996 & Supp. III 1997), Application of 
Antitrust Laws to Award of Need-Based Educational Aid, Pub. L. No. 103-382, Title V, 
§ 568(a) to (d), October 20, 1994, 108 Stat. 4060 (1994); The language has been reprinted in 
the Appendix. See infra Part VIII. 

349. 15 U.S.C. § 1 (1994, Supp. II 1996 & Supp. III 1997), Pub. L. No. 103-382, Title V, 
§ 568(a), 108 Stat. 4060. 

350. See 143 Conc. Rec. $8373-01. 


351. The goal of the Overlap Group was “to direct a limited pool of financial aid dol- 
lars toward those students with the most need - and with the finding that the practice 
restricts competition.” Debbie Goldberg, MIT Aid Process Violates Antitrust Law, Judge 
Finds; Price Fixing Seen in Discussion of Student Financial Assistance With Ivy League 
Schools, Wasn. Post, Sept. 3, 1992, at A20, available in 1992 WL 2169126. Supporters of 
the amendment believe that proper allocation should allow for the “continuation of 
favorable treatment for need-based education| ].” Thus, the antitrust laws should not in- 
terfere with such a purpose. See 143 Conc. Rec. H6969-02; 143 Conca. Rec. $8373-01. 

352. Cf. STEPHEN GOLDSTEIN, E. GORDON GEE, & PuiLip T.K. DANIEL, LAW AND 
PuBLic EDUCATION: CASES AND MATERIALS, at 6-7 (3rd ed. 1995) (citing Jefferson, Notes 
on Virginia, in FOUR WorKS OF THOMAS JEFFERSON, (Federal Edition 1904) at 60-65 (dis- 
cussing of public financial support for superior students)). 
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D. Student Housing and Food Services 


Colleges and universities around the country are continually improving 
their housing and food service facilities because these areas are generally 
profit-making enterprises for educational institutions.*°* Indeed, many col- 
leges and universities require their students to live on campus. In fact, a state 
institution’s room and board is often higher than the cost of its tuition.*** 
Consequently, certain restrictions on housing and food services create the 
potential for antitrust violations, particularly when the restrictions fail to ade- 
quately meet any of the objectives of scholarship, service, or student 
development. 

In Hamilton Chapter of Alpha Delta Phi, Inc. v. Hamilton College (““Ham- 
ilton”),°>> the court found that Hamilton’s residential and food service man- 
date met the “effect on commerce” test, thereby violating the Sherman Act. 
Hamilton had changed its policy and required all students to live in college- 
owned housing and to purchase the college-sponsored meal plans (“residen- 
tial policy”).°°° The plaintiffs asserted that Hamilton’s housing scheme had a 
commercial purpose, specifically, to eliminate “residential services” competi- 
tion.*>’ Prior to the policy change, Hamilton received more than $7 million 
from housing services while other landlords received approximately $1 mil- 
lion in revenues.*°* Under the new rule, Hamilton monopolized the housing 
services market and absorbed all housing-related revenues.*°? Likewise, the 
mandate adversely affected the food service market.* 





353. See Jon Marcus, School Projects, Colleges Across the Country Experience New 
Waves of Building, Cui. TriB., Sept. 7, 1997, at SD, available in 1997 WL 3586102. The 
news clip highlighted studies conducted by two industry associations estimating needed 
maintenance to existing buildings within American colleges and universities. Estimates are 
currently at $26 billion attributable to long-delayed maintenance. Despite this statistic, 
“*Revenue-producing buildings are easy to justify, but many of us are not solving our de- 
ferred maintenance problem because it’s hard to raise money for maintenance,’ said Wil- 
liam Brown, president of Bryan College in Tennessee.” /d. 
354. College Savings Plans Offer Cost, Tax Benefits to Parents, TAMPA TRiB., Aug. 15, 
1997, at 7, available in 1997 WL 10802066 (according to Barbara Jennings, chair of the 
College Savings Plan Network and executive director of Ohio’s Tuition Trust Authority). 
355. 128 F.3d 59 (2d Cir. 1997). 
356. Id. Previously, Hamilton College applied the residential policy only to first year 
students. Starting September 1995, the residential policy applied to all students. Jd. 
357. Id. 
358. Id. at 59, 61. 
359. The plaintiffs alleged that Hamilton College implemented the new housing policy 
for the commercial purpose of raising revenues by: 
(1) forcing all Hamilton students to purchase residential services from Hamilton; 
(2) allowing Hamilton to raise its prices for such services; and 
(3) attempting to purchase the fraternity houses at below-market prices. 

Id. at 66. 

360. With respect to the food service market, the plaintiffs asserted that: 

(1) they [the fraternities] have been effectively eliminated from the food service 
market, which will permit Hamilton to charge higher rates for its food services; 
and 
(2) the quality of service offered at Hamilton College will be lower. 

Id. at 67. 





494 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 3 


In addressing the “commerce” issue, the court was first required to ex- 
amine the nature of the activity, not the form or objectives of the organiza- 
tion.*°! Here, the housing and food mandates were arguably an attempt to 
meet the educational goals of the college. In fact, Hamilton alleged that resi- 
dential policy was made in order to create an academic environment more 
appealing to female applicants.*°? However, when examining the nature of 
the activity, the court addressed the issue as “whether the aspects of the de- 
fendant’s business that are infected by the allegedly unlawful conduct can 
reasonably be expected, as a matter of practical economics, to have a not 
insubstantial effect on interstate commerce.”*°? In support of this case, the 
plaintiffs advanced statistical data demonstrating the significant dollar 
amounts provided by out-of-state students. In addition, they argued that 
Hamilton had control of the output and prices without losing any students. 
“That is precisely the vice of a monopoly.” Therefore, it was clear to the 
court that Hamilton’s policy created a control mechanism. Furthermore, the 
actual nature of the activity did not revolve around scholarship, service, or 
student development, but rather, the residential policy was a means of in- 
creasing the institution’s revenues.**> Thus, the application of the Sherman 
Act was appropriate and consistent with prior case rulings.*°° 





361. Id. at 64. 

362. Id. at 59. 

According to the Chairman of the Board of Trustees, fewer than 20% of the 
current students, self-selected [fraternity] males who have inherited these [frater- 
nity houses,] virtually control social life on [Hamilton’s campus]. Women stu- 
dents tell us time and again that, while they are fond of Hamilton, they do not 
feel they have the same social and residential opportunities as their male class- 
mates. They do not enjoy—and cannot afford to replicate—the privileges of fra- 
ternity life. More disturbing is evidence that this disparity is leading many of the 
most talented prospective female applicants to seek education elsewhere. . . . 
The most disturbing result, however, has been increasing evidence that Hamilton 
is in danger of being perceived more for its social life than for its academic 
MGOr. < ... 

363. Id. at 67 (citations omitted). 

364. Id. 

365. When a university’s interest revolves around scholarship, service, or student de- 
velopment, instead of an increase in revenue, the outcome is different. Cf Lee v. Life Ins., 
Co. of North Am., 23 F.3d 14 (10th Cir. 1996). A university requiring students to pay 
health services fees and purchase health insurance as a pre-condition to undergraduate 
attendance does not qualify as a section 1 violation for “tying” because the university had 
no appreciable economic power (AEP) in either the university education market or the 
health care market. Jd. at 15-17. 

366. Cf. American Nat’! Bank and Trust Co. of Chi. v. Board of Regents for Regency 
Univs., 607 F. Supp. 845 (N.D. Ill. 1984). The court allowed owners of private dormitories 
adjacent to the university campus to file a Sherman Act claim against the school. In this 
case, Northern Illinois University (NIU) required single, freshmen students under the age 
of 21 and not living with their parents to reside in the college-owned housing facilities. If a 
room assignment was not available, the student would be offered temporary housing that 
was not a dormitory facility. The landlords in the area alleged that NIU intentionally 
delayed and/or misrepresented their availability for the purpose of inducing freshmen to 
pay the fees for the university residence hall rooms and board costs. Consequently, the 
court denied the defendant’s motion to dismiss. Soon after, the case was settled. 
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E. Proprietary Establishments 


Colleges and universities maintain and operate many facilities that are 
nonacademic in nature. These proprietary establishments are essentially 
profit centers contributing to the school’s annual revenue. In many instances, 
activities conducted by these establishments deviate from the educational 
policies of scholarship, service, and student development. Instead, the con- 
duct generally entails commercial aspects. As a result, a successful Sherman 
Act charge against the school is more likely to occur. 

In Sunshine Books, Ltd. v. Temple University,*°’ the Court of Appeals for 
the Third Circuit vacated the district court’s decision to dismiss the antitrust 
action brought against Temple University. According to the complaint, Tem- 
ple attempted to eliminate a bookseller-competitor through a predatory pric- 
ing scheme.*** To gain market share control, Temple slashed prices through 
its “manager’s special.” For the most part, these discounts only applied to 
titles that were also sold by the defendant-bookseller, Sunshine Books. In 
order to compete, Sunshine was forced into selling some of its titles below 
cost.*°? Soon after, Sunshine filed suit. 

Sunshine argued that under the Sherman Act, “prices that are calculated 
to destroy, rather than reflect, competition do not comport with the Act’s 
purposes.”°7° The appellate court agreed and evaluated Temple’s pricing 
scheme by determining if Temple priced certain texts below its average varia- 
ble cost.7’!_ According to the figures brought to the court’s attention, the cal- 


culations attributable to payroll expenses and inventory shrinkage as it 





367. 697 F.2d 90 (3d Cir. 1982). 

368. Jd. at 91. Under antitrust laws, predatory pricing is setting prices below appropri- 
ate measure of cost in order to eliminate the entity’s competitors and eventually the entity 
will maintain more market share control. 

369. In reaction to the “manager’s special,” Sunshine Books discounted its books and 
undercut Temple by an additional twenty-five cents per text. Jd. at 92. 

370. See id. 


371. This evaluation for predatory pricing originated from Professors Areeda and Tur- 

ner. The court explained the purpose of adopting the Areeda-Turner Theory: 
A firm’s economic costs may be divided into two categories: “fixed” and “varia- 
ble.” “Fixed” costs do not vary with output; they are costs that would continue 
even if the firm produced nothing at all. “Variable” costs, on the other hand, do 
vary with changes in output. “Average variable cost” is the sum of all variable 
costs divided by output, and “marginal cost” represents the increment to total 
cost resulting from the production of an additional increment of output. 
Professors Areeda and Turner conclude that “marginal-cost pricing is the eco- 
nomically sound division between acceptable, competitive behavior and ‘below- 
cost’ predation.” However, they recognize that a marginal-cost standard inevita- 
bly clashes with “the difficulty of ascertaining a firm’s marginal cost. The incre- 
mental cost of making and selling the last unit cannot readily be inferred from 
conventional business accounts, which typically go no further than showing ob- 
served average variable cost. Consequently, Areeda and Turner acknowledge 
the need to use average variable cost as a surrogate for, or “indicator” of margi- 
nal cost. 

Id. at 94. 
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applied to average variable cost were in dispute.*’* Consequently, the court 
remanded the case for factual determination with respect to payroll alloca- 
tion to the average variable cost. 


The detailed judicial analysis from Sunshine arose from the complex na- 
ture of accounting definitions and procedures. In other words, the court was 
faced with questions of what qualifies as variable costs, how the allocation of 
costs are derived, and how these determinations are reconciled under differ- 
ent accounting approaches.*’* Although no subsequent opinion was an- 
nounced,*”* the court was unlikely to offer the academic institution 
deferential treatment as the price-discounting conduct failed to embody the 
notions of scholarship, service, and student development. Likewise, the os- 
tensible reason for Temple’s action was merely to eliminate its competition 
and perhaps eventually increase prices, thereby, qualifying as a Sherman Act 
violation. 


University proprietary establishments themselves do not constitute a Sher- 
man Act violation. Thus, in Campus Center Discount Den v. Miami Univer- 
sity,>’> the court properly dismissed an action brought by a local convenience 
store that charged Miami University (“Miami”) with anticompetitive conduct 
when it opened a similar operation on its campus. Miami opened its conven- 
ience store in order to accommodate its students who live on-campus, not to 
eliminate all competition. 


Prior to the store’s opening, Miami offered meal cards that operated on a 
“use it or lose it” credit system.°”° To offer more flexibility and convenience, 
Miami offered an alternative to the cafeteria meal plan by allowing purchases 
at the convenience store for equivalent meal amounts. As a result, a local 
convenience store brought an action against Miami alleging that the univer- 
sity’s store “provided stiff competition.”7”” The plaintiff asserted only that its 
business was reduced. Since the plaintiff failed to demonstrate the effects 
from the operations of Miami’s convenience store on the entire convenience 
store market, Miami’s motion for summary judgment was affirmed. 


In Campus Center Discount Den, Miami had no intentions of eliminating 
the convenience store market. Since most Miami freshmen and transfer stu- 
dents live on campus, the flexibility of the meal cards created a better oppor- 
tunity for students. Equally important, the system did not generate more 
revenues for the university. Thus, in pursuit of easy access and community 
life, Miami was allowed to operate an additional facility for its students with 
no expectations of significant increase in revenues free from antitrust 
challenges. 





372. Id. at 94-95. 

373. Id. at 94-96. 

374. The District Court’s decision was vacated and the case was remanded for factual 
determination. Assuming that there was no settlement, the subsequent District Court case 
was not published; therefore, the actual outcome is not available. 

375. No. 96-4002, 1997 WL 271742, at *1 (6th Cir. May 21, 1997). 

376. Id. 

S77. id. 
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To summarize, a school’s proprietary establishment is one of the few areas 
within the educational context where one could find successful Sherman Act 
challenges. A school’s proprietary establishment inevitably involves com- 
mercial transactions. Furthermore, the very nature of a proprietary estab- 
lishment within a college or university lends itself to offering special 
incentives or restricting usage. On the other hand, if an educational institu- 
tion behaves in a manner consistent with the Collegiate Action Test by pre- 
serving and promoting scholarship, service, and student development, and 
not focusing on profit, the antitrust challenge is likely to fail. 


V. CONCLUSION 


Colleges and universities were never expressly insulated from the Sher- 
man Act. Instead, noncommercial activity was excluded, and at the time of 
the Act’s passage, the legislators did not expect institutions of higher educa- 
tion to partake in commercial behavior. As colleges and universities have 
examined their financial status, they have also deviated from the traditional 
collegiate conduct of preserving and promoting the goals of scholarship, ser- 
vice, and student development.*”* In the past twenty years, the primary pur- 
pose for institutions of higher education became muddled with the notions of 
anticompetitive restraints and revenue generating projects. In essence, col- 
leges and universities have become a form of “big business.” 

Despite this collegiate trend, courts have been unwilling to exercise an 
antitrust judicial scrutiny that resembles strict liability, generally referred to 
as the per se rule. Alternatively, most courts have examined cases under the 
rule of reason analysis when a school or educational governing body has been 
charged with a Sherman Act violation. For the most part, these cases did not 
require extensive inquiry as commonly seen in a rule of reason scrutiny. 

The courts seem to place a presumption that an educational institution’s 
conduct is noncommercial unless otherwise shown. Likewise, the decision to 
follow such a lenient analysis is consistent with the courts’ traditional defer- 
ence to educational institutions. In the past, the academic judgment rule has 
been applied to cases where the school was in the best position to decide the 
issue, not the court. Thus, the case would have been dismissed and left for 
the administrators to decide. 

Similar to the academic judgment rule is the test developed from this com- 
ment: the Collegiate Action Test. The Collegiate Action Test is the evalua- 
tive process for Sherman Act challenges against an institution of higher 
education or an educational governing board. The test simply evaluates the 
nature and manner of the alleged anticompetitive conduct. If the challenged 
activity serves the primary purpose of preserving and promoting scholarship, 
service, or student development, the alleged anticompetitive claim will fail. 
At best, the activity has an incidental restraint of trade, and therefore, it does 
not qualify as a Sherman Act violation. 





378. Justice Felix Frankfurter wrote: “It is the business of a university to provide that 
atmosphere which is most conducive to speculation, experiment and creation.” Sweezy v. 
New Hampshire, 354 U.S. 234, 263 (1957) (Frankfurter, J. concurring). 
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The Collegiate Action Test successfully states the outcome of all the Sher- 
man Act cases where claims have been brought against a higher educational 
institution or its governing body, except for United States v. Brown Univer- 
sity. As discussed above,*”? the outcome of Brown University disturbed 
many. As a result, conservative legislative dissenters supported and passed 
the statutory note contained within § 1 of the Sherman Act. The note specifi- 
cally exempts the conduct found to violate antitrust in Brown University. 
The statutory language, hence, further supports the Collegiate Action Test. 

Finally, as the structure and focus of colleges and universities enter into a 
more commercial scheme, administrators should avoid maintaining merely a 
benign intent of social welfare. Instead, the institutions should place their 
primary focus on preserving and promoting scholarship, service, or student 
development. Such a focus is sure to meet the Collegiate Action Test and 
survive an antitrust challenge. 





379. See discussion supra Part IV.C. 








THE SHERMAN ACT 


VI. APPENDIX 
B. The Sherman Act 
§ lL. TRUSTS, ETC, IN RESTRAINT OF TRADE ILLEGAL. PENALTY 


Every contract, combination in the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the several States, or with foreign 
nations, is hereby declared to be illegal. Every person who shall make any 
contract or engage in any combination or conspiracy hereby declared to be 
illegal shall be deemed guilty of a felony, and, on conviction thereof, shall be 
punished by fine not exceeding $10,000,000 if a corporation, or, if any other 
person, $350,000, or by imprisonment not exceeding three years, or by both 
said punishments, in the discretion of the court. 


§ 2. MONOPOLIZING TRADE A FELONY: PENALTY 


Every person who shall monopolize, or attempt to monopolize, or combine 
or conspire with any other person or persons, to monopolize any part of the 
trade or commerce among the several States, or with foreign nations, shall be 
deemed guilty of a felony, and, on conviction thereof, shall be punished by 
fine not exceeding $10,000,000 if a corporation, or, if any other person, 
$350,000, or by imprisonment not exceeding three years, or by both said pun- 
ishments, in the discretion of the court. 


§ 3. Trus7Ts IN TERRITORIES OR DisTRICT OF COLUMBIA ILLEGAL. COMBI- 
NATION A FELONY 


Every contract, combination in form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce in any Territory of the United States or of the 
District of Columbia, or in restraint of trade or commerce between any such 
Territory and another, or between any such Territory or Territories and any 
State or States or the District of Columbia, or with foreign nations, or be- 
tween the District of Columbia and any State or States or foreign nations, is 
declared illegal. Every person who shall make any such contract or engage in 
any such combination or conspiracy, shall be deemed guilty of a felony, and, 
on conviction thereof, shall be punished by fine not exceeding $10,000,000 if 
a corporation, or, if any other person, $350,000, or by imprisonment not ex- 
ceeding three years, or by both said punishments, in the discretion of the 
court. 


§ 4. JURISDICTION OF COURTS; DUTY OF UNITED STATES ATTORNEYS: 
PROCEDURE 


The several district courts of the United States are invested with jurisdiction 
to prevent and restrain violations of sections 1 to 7 of this title; and it shall be 
the duty of the several United States attorneys, in their respective districts, 
under the direction of the Attorney General, to institute proceedings in eq- 
uity to prevent and restrain such violations. Such proceedings may be by way 
of petition setting forth the case and praying that such violation shall be en- 
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joined or otherwise prohibited. When the parties complained of shall have 
been duly notified of such petition the court shall proceed, as soon as may be, 
to the hearing and determination of the case; and pending such petition and 
before final decree, the court may at any time make such temporary re- 
straining order or prohibition as shall be deemed just in the premises. 


§ 5. BRINGING IN ADDITIONAL PARTIES 


Whenever it shall appear to the court before which any proceeding under 
section 4 of this title may be pending, that the ends of justice require that 
other parties should be brought before the court, the court may cause them 
to be summoned, whether they reside in the district in which the court is held 
or not; and subpoenas to that end may be served in any district by the mar- 
shal thereof. 


§ 6. FORFEITURE OF PROPERTY IN TRANSIT 


Any property owned under any contract or by any combination, or pursuant 
to any conspiracy (and being the subject thereof) mentioned in section 1 of 
this title, and being in the course of transportation from one State to another, 
or to a foreign country, shall be forfeited to the United States, and may be 
seized and condemned by like proceedings as those provided by law for the 
forfeiture, seizure, and condemnation of property imported into the United 
States contrary to law. 


§ 7. “PERSON” OR “PERSONS” DEFINED 


The word “person”, or “persons”, wherever used in sections 1 to 7 of this title 
shall be deemed to include corporations and associations existing under or 
authorized by the laws of either the United States, the laws of any of the 
Territories, the laws of any State, or the laws of any foreign country. 








THE ELEVENTH AMENDMENT 
REVOLUTION IN THE LOWER 
FEDERAL CouRTS 


BY WILLIAM E. THRO* 


The U.S. Supreme Court’s decision in Seminole Tribe of Florida v. Florida‘ 
revolutionized Eleventh Amendment jurisprudence.? Prior to Seminole 





* Assistant Attorney General of the Commonwealth of Virginia. B.A. (1986), 
Hanover College; M.A. (1988), the University of Melbourne; J.D. (1990), the University of 
Virginia School of Law. The Author has also litigated a number of cases in which the 
Commonwealth of Virginia has asserted Eleventh Amendment issues. 

Portions of this Article were presented at the National Association of College and 
University Attorneys annual conference in Philadelphia in June of 1998. 

The views expressed in this Article are entirely those of the Author and do not 
necessarily reflect the views of the Attorney General of the Commonwealth of Virginia or 
of any state agency or institution of the Commonwealth of Virginia. 

In a very real sense, this Article is built on a foundation laid by those attorneys who 
are presently litigating Eleventh Amendment issues. Many, if not most, of the ideas 
expressed in this piece are refinements of concepts that they developed in their own 
litigation. Moreover, my views have been constantly challenged and shaped by my 
interactions with numerous colleagues including, but not limited to Ronald Forehand, 
Maureen Matsen, Ashley Taylor, Margaret Browne, Tabor Cronk, Brian Snow, Richard 
Westfall, Paul Farley, Bill Higgins, Mike Williams, Elizabeth Weishaupl, and Jim 
Shekleton. I am grateful and appreciative to all of them. 

1. 517 U.S. 44 (1996). Seminole Tribe and its implications have inspired a significant 
amount of scholarship and commentary. See generally Michael Grant, Comment, Seminole 
Tribe v. Florida: Extinction of the “New Buffalo,” 22 Am. INDIAN L. REv. 171 (1997); Te- 
resa K. Goebel, Comment, Obtaining Jurisdiction Over States in Bankruptcy Proceedings 
After Seminole Tribe, 65 U. Cur. L. Rev. 911 (1998); Laura M. Hepers, Note, State Sover- 
eign Immunity: Myth or Reality After Seminole Tribe of Florida v. Florida, 96 CoLum. L. 
Rev. 1203 (1997); Herbert Hovencamp, Judicial Restraint and Constitutional Federalism: 
The Supreme Court’s Lopez and Seminole Tribe Decisions, 96 CoLtum. L. Rev. 2213 
(1997); Vicki C. Jackson, Seminole Tribe, The Eleventh Amendment, and the Potential Evis- 
ceration of Ex Parte Young, 72 N.Y.U. L. Rev. 495 (1997); John C. Jefferies, Jr., In Praise 
of the Eleventh Amendment and Section 1983, 84 Va. L. Rev. 47 (1998); Kit Kinports, 
Implied Waiver After Seminole Tribe, 82 Minn. L. Rev. 793 (1998); Daniel J. Meltzner, The 
Seminole Decision and State Sovereign Immunity, 1996 Sup. Cr. Rev. 1 (1996); Gregory J. 
Newman, Comment, The Seminole Decision’s Effect on Title IX Claims: Blockading the 
Path of Least Resistance, 46 Emory L.J. 1739 (1997); James E. Pfander, History and State 
Suability: An “Explanatory” Account of the Eleventh Amendment, 83 CORNELL L. REV. 
1269 (1998); Carlos Manual Vazquez, What is Eleventh Amendment Immunity, 106 Yale 
L.J. 1683 (1997); Elizabeth Welter, Note, The ADA’s Abrogation of the Eleventh Amend- 
ment State Immunity as a Valid Exercise of Congress’ Power to Enforce the Fourteenth 
Amendment, 82 Minn. L. REv. 1139 (1998). See Symposium, Interdisciplinary Aspects of 
Seminole Tribe v. Florida: State Sovereign Immunity in the Context of Anti-Trust, Bank- 
ruptcy, Civil Rights, and Environmental Law, 23 Ou1o N.U. L. Rev. 1392 (1997). 

2. The Eleventh Amendment states: “[t]he Judicial power of the United States shall 
not be construed to extend to any suit in law or equity commenced or prosecuted against 
one of the United States by Citizens of another State, or by Citizens or Subjects of any 
Foreign State.” U.S. Const. amend. XI. Yet, the Eleventh Amendment is properly under- 
stood to “stand not so much for what it says, but for the presupposition of our constitu- 
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Tribe, the Court had effectively nullified the Eleventh Amendment. In 1976, 
the Court held that Congress could abrogate the Eleventh Amendment, 
which was passed pursuant to Section 5* of the Fourteenth Amendment.> In 





tional structure which it confirms: that the States entered the federal system with their 
sovereignty intact; that the judicial authority in Article III is limited by this sover- 
eignty....” Blatchford v. Native Village of Nowatak, 501 U.S. 775, 779 (1991). This provi- 
sion not only prohibits suits against States in federal court by citizens of other States, but 
also prohibits suits brought against a State in federal court by its own citizens. Hans v. 
Louisiana, 134 U.S. 1 (1890). In sum, the Eleventh Amendment generally precludes law- 
suits against the states, state agencies, or individual state officers in their official capacity. 
Seminole Tribe v. Florida, 517 U.S. 44, 54 (1996). The Amendment does not simply create 
an immunity of the “state treasury.” See Regents of the Univ. of Cal. v. Doe, 519 U.S. 425 
(1997) (noting State university is entitled to Eleventh Amendment immunity even though 
judgment would be paid by the federal treasury). Rather, it is a key constitutional compo- 
nent in the federal system that exists to protect state sovereignty. Indeed, “the significance 
of the Amendment lies in its affirmation that the fundamental principle of sovereign immu- 
nity limits the grant of judicial authority in Art. III of the Constitution.” Welch v. Texas 
Dep’t of Highways and Public Transp., 483 U.S. 468, 472 (1987). See also Puerto Rico 
Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 146 (1993) (“The Amend- 
ment is rooted in a recognition that the states, although a union, maintain certain attributes 
of sovereignty, including sovereign immunity.”); United Carolina Bank v. Board of Re- 
gents, 665 F.2d 553, 560 (Sth Cir. 1982) (“The key is not the ability to identify segregated 
funds, but the larger concept of jurisdiction over state sovereignty which the eleventh 
amendment proscribes.”); Hall v. Medical College of Ohio, 742 F.2d 299, 305 (6th Cir. 
1984) (“Creating any distinction between . . . appropriated and self-generated revenues in 
the context of Eleventh Amendment immunity would be a pure exercise in elevating form 
over substance.”). Accordingly, the Eleventh Amendment applies to all claims against the 
State, state agencies and institutions, and state officials in their official capacities. 

Of course, a State, by its choice, may waive its Eleventh Amendment immunity. See 
Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 238 (1985). As the Supreme Court fur- 
ther explained: 

In deciding whether a State has waived its constitutional protection under the 

Eleventh Amendment, we will find waiver only where stated by the most express 

language or by such overwhelming implications from the text as [will] leave no 

room for any other reasonable construction. . . .The mere fact that a State partici- 
pates in a program through which the Federal Government provides assistance to 

for the operation by the State of a system of public aid is not sufficient to estab- 

lish consent on the part of the State to be sued in the federal courts. 

Edelman v. Jordan, 415 U.S. 651, 673 (1974) (citations omitted). Similarly, merely agreeing 
to follow federal law will not constitute a waiver. See Florida Dep’t of Health and Rehabil- 
itative Services v. Florida Nursing Home Ass’n, 450 U.S. 147, 150 (1981). 

3. The Court’s efforts to restrict the scope of the Eleventh Amendment have taken 
two forms. First, as explained infra notes 5-11 and accompanying text, the Court held that 
Congress could abrogate the Eleventh Amendment simply by passing a statute pursuant to 
a particular power. Second, under the doctrine of Ex Parte Young, 209 U.S. 123 (1908), the 
Eleventh Amendment is inapplicable to claims against an individual state officer that seek 
an injunction forcing that official to conform his/her conduct to federal law. See Seminole 
Tribe, 517 U.S. at 73. 

4. The enforcement provision of the Fourteenth Amendment provides, “[t]he Con- 
gress shall have power to enforce, by appropriate legislation, the provisions of this article.” 
U.S. Const. amend. XIV, § 5. 

5. Fitzpatrick v. Bitzer, 427 U.S. 445 (1976). However, any attempt to abrogate must 
be unequivocal. “A general authorization for suit in federal court is not the kind of une- 
quivocal statutory language sufficient to abrogate the Eleventh Amendment. When Con- 
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1989, the Court extended that holding to any statute passed pursuant to any 
power enumerated in Article I.° Because virtually every federal statute is a 
product of either an Article I power or Section 5 of the Fourteenth Amend- 
ment, there was not a single statute for which abrogation was not possible.’ 
Congress took advantage of these holdings and proceeded to abrogate the 
Eleventh Amendment on a regular basis.’ Consequently, private parties? 
could enforce virtually all federal statutory rights against the States in federal 
courts.!° 

After Seminole Tribe, Congress’ power to abrogate the Eleveiith Amend- 
ment is severely curtailed.'' Quite simply, Congress cannot abrogate the 
Eleventh Amendment unless the substantive statute for which abrogation is 
sought was passed pursuant to Section 5 of the Fourteenth Amendment.” If 
a statute was passed pursuant to an Article I power, such as the powers set 
forth in Article I’s Spending Clause,'* Commerce Clause,'* Bankruptcy 
Clause,'° or Intellectual Property Clause,'® then abrogation of the Eleventh 
Amendment is constitutionally impossible.'? Moreover, Congress’ ability to 





gress chooses to subject the States to federal jurisdiction, it must do so specifically.” 
Atascadero State Hosp., 473 U.S. at 246. See also Seminole Tribe, 517 U.S. at 55-56. 
6. Pennsylvania v. Union Gas Co., 491 U.S. 1, 14-23 (1989). See also Hoffman v. 
Connecticut Dep’t of Income Maintenance, 492 U.S. 96 (1989). 

7. See Union Gas, 491 U.S. at 38-56 (Scalia, J., dissenting). 

8. See, e.g.,42 U.S.C. § 2000d-7(a)(1) (abrogating the Eleventh Amendment for nu- 
merous statutes). 

9. Because the Eleventh Amendment does not apply to actions by the United States, 
the federal government and other States can always enforce federal statutory rights. 

10. The ability of private parties to enforce federal statutory rights against the States 
in federal court is the central question in any debate about the Eleventh Amendment 
revolution. For those who believe that state courts are effectively incapable of enforcing 
federal statutory rights, the Eleventh Amendment revolution is cause for concern. See, 
e.g., Jackson, supra note 1, at 544. 

11. See Schlossberg v. Comptroller, 119 F.3d 1139, 1145-46 (4th Cir. 1997), cert. de- 
nied, 118 S. Ct. 1517 (1998). 

12. Seminole Tribe holds that Congress’ power to abrogate the Eleventh Amendment 
is quite limited. Prior to Seminole Tribe, Congress could use its Article I powers to abro- 
gate the Eleventh Amendment. See Union Gas, 491 U.S. at 14-23. In other words, Con- 
gress could abrogate the Eleventh Amendment under any circumstances simply by 
announcing its intention to do so. See id. at 38-56 (Scalia, J., dissenting). By overruling 
Union Gas, Seminole Tribe made it clear that Congress did not have the power to abrogate 
the Eleventh Amendment simply because it desired to do so. See Schlossberg, 119 F.3d at 
1145-46. 

13. U.S. Const. art. I, § 8, cl. 1 (“To ... provide for the common Defense and general 
Welfare of the United States.”). 

14. U.S. Const. art. I, § 8, cl. 3 (“To regulate Commerce with foreign Nations, and 
among the several States, and with the Indian Tribes.”). 

15. U.S. Const. art. I, § 8, cl. 4 (“To establish . . . uniform Laws on the subject of 
Bankruptcies throughout the United States.”). 

16. U.S. Const. art. I, § 8, cl. 7 (“To promote the Progress of Science and useful Arts, 
by securing for limited Times to Authors and Inventors the exclusive Right to their respec- 
tive Writings and Discoveries.”). 

17. See Abril v. Virginia, 145 F.3d 182 (4th Cir. 1998) (FLSA); Chavez v. Arte Pub- 
lico Press, 139 F.3d 504 (Sth Cir. 1998) (Intellectual Property); Jn re Sacred Heart Hosp., 
133 F.3d 237 (3d Cir. 1998) (Bankruptcy); College Sav. Bank v. Florida Prepaid Postsecon- 
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abrogate the Eleventh Amendment was eroded further by this revolution in 
Eleventh Amendment jurisprudence, evidenced by City of Boerne v. Flores.'* 
After Flores, Congress’ powers under Section 5 of the Fourteenth Amend- 
ment are limited to enforcing the actual substantive guarantees of the Four- 
teenth Amendment or proportional responses to specific documented 
constitutional violations.'!? Thus, if a statute confers substantive rights above 
and beyond those conferred by the Fourteenth Amendment or if the provi- 
sion is not a proportionate response to a documented constitutional violation, 
the law cannot be a product of Section 5 of the Fourteenth Amendment.”° 
Because the act is not a product of Section 5 of the Fourteenth Amendment, 
Congress cannot abrogate the Eleventh Amendment.”! In sum, when Semi- 
nole Tribe and Flores are combined, the Eleventh Amendment immunity of 
the States, which generally includes state colleges and universities, is now 
almost absolute in the federal courts.?? 


The Eleventh Amendment revolution has profound implications for state 
colleges and universities, most of which are considered States for Eleventh 
Amendment purposes.”> In effect, state institutions** have almost total im- 





dary Educ. Expense Bd., 131 F.3d 353 (3d Cir. 1997), cert. granted, 1999 U.S. LEXIS 4 
(U.S. Jan. 8, 1999) (Intellectual Property); Jn re Fernandez, 123 F.3d 241, (Sth Cir. 1997) 
(Bankruptcy); Schlossberg v. Comptroller (In re Creative Goldsmiths), 119 F.3d 1140 (4th 
Cir. 1997), cert. denied, 118 S. Ct. 1517 (1998) (Bankruptcy); Young v. Pennsylvania House 
of Representatives, 994 F. Supp. 282, (M.D. Pa. 1998) (ADEA); Velasquez v. Frapwell, 
994 F. Supp. 993 (S.D. Ind. 1998) (Uniformed Services Employment and Reemployment 
Rights Act). 

18. 521 U.S. 50 (1997). 

19. Kimel v. Florida Bd. of Regents, 139 F.3d 1426, 1445 (11th Cir. 1998) (Cox, J., 
concurring and dissenting), cert. granted, 1999 WL 24681 (No. 98-791) (Jan. 25, 1999). For 
a more detailed explanation of this point, see infra notes 103-108 and accompanying text. 

20. See Humenansky v. Regents of the Univ. of Minn., 152 F.3d 822 (8th Cir. 1998); 
Kimel, 139 F.3d at 1429. 

21. Velasquez v. Frapwell, 160 F.3d 389, 395 (7th Cir. 1998), vacated in part, 1999 WL 
25681 (No. 98-1547) (7th Cir. Jan. 25, 1999) (“[N]o legislation enacted under any provision 
of Article I can abrogate the sovereign immunity of the States.”). As a result of this logic, 
attempts to abrogate the Eleventh Amendment for general anti-discrimination statutes 
such as the Age Discrimination in Employment Act, the Family and Medical Leave Act, 
the Uniformed Services Employment and Reemployment Rights Act, and the reasonable 
accommodation provisions of the Americans with Disabilities Act are invalid. See 
Humenansky, 152 F.3d at 822 (ADEA); Kimel, 139 F.3d at 1429 (ADEA). 

22. As explained, supra note 3, there is an exception for waiver. In addition, the Court 
has held that the Eleventh Amendment does not bar in rem admiralty actions where the 
res is not in the possession of the State. See California v. Deep Sea Research, 523 U.S. 491 
(1998). 

23. For a review of the recent experiences of state colleges and universities in assert- 
ing Eleventh Amendment defenses, see generally Christopher Johnson, Federal Immunity 
Law in Higher Education: A Review of 1996 and 1997 Judicial Decisions, 24 J.C. & U.L. 
161 (1997). For an analysis of the implications of Seminole Tribe for state colleges and 
universities, see Joseph Beckham, The Eleventh Amendment Revisited: Implications of Re- 
cent Supreme Court Interpretations on the Immunity of Public Colleges and Universities, 27 
STETSON L. Rev. 141 (1997). 

24. While the institutions have such immunity, the individual officers and employees, 
when sued in their individual capacities, may be still be liable under 42 U.S.C. § 1983. As 
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munity from federal statutory claims brought by private parties in federal 
court. To illustrate, the bankruptcy statutes, intellectual property statutes, 
Fair Labor Standards Act (FLSA), Title VI, and Title IX all were passed 
pursuant to the various provisions of Article I. Because they were passed 
pursuant to an Article I power rather than Section 5 of the Fourteenth 
Amendment, Seminole Tribe dictates that Congress cannot abrogate the 
Eleventh Amendment for these claims. Similarly, the limitations imposed by 
Flores impact Congress’ ability to abrogate the Eleventh Amendment for the 
Americans with Disabilities Act (ADA), Age Discrimination in Employment 
Act (ADEA), and Equal Pay Act. To the extent that these statutes merely 
codify the protections against arbitrary discrimination in the Fourteenth 
Amendment, then, under Flores, those statutes were passed pursuant to Sec- 
tion 5 of the Fourteenth Amendment. However, to the extent that these stat- 
utes embody either substantive rights beyond those conferred by the 
Fourteenth Amendment or rights which are not a proportionate response to 
specific documented constitutional violations, then, under Flores, the statutes 
could not have been passed pursuant to Section 5 of the Fourteenth Amend- 
ment. Because Congress’ ability to abrogate is limited to those portions 
which were passed pursuant to Section 5 of the Fourteenth Amendment, the 
Eleventh Amendment bars claims based on those portions which were 
passed pursuant to another constitutional provision. Consequently, unless 
the claim is limited to arbitrary discrimination, the Eleventh Amendment de- 
fense will be successful for these claims as well.*5 


Yet, despite the clarity of Seminole Tribe and Flores, the response of the 


lower federal courts to this revolution in Eleventh Amendment jurisprudence 
has been mixed.?° Some lower federal courts have dismissed claims based on 
bankruptcy,”’ copyrights,?® trademark,” the FLSA,*° the Uniformed Services 
Employment and Reemployment Rights Act,*! the Family and Medical 





Professor Jefferies has noted, the presence of a § 1983 claim mitigates the effects of the 
Eleventh Amendment. Jefferies, supra note 1, at 49-50. Of course, some federal statutory 
rights cannot be enforced through 42 U.S.C. § 1983. See Bruneau v. South Kortright Cent. 
Sch. Dist, No. 97-7495, 1998 WL 910142 (2d Cir. Dec. 31, 1998). 

25. Undoubtedly, this analysis will be criticized as being overly simplistic. However, 
“there is much to be said for simplicity in the law; it is a value to which American courts 
give too little weight.” Velasquez, 160 F.3d at 394 (7th Cir. 1998). 

26. Compare the cases cited infra notes 28-37 with those cited infra notes 38-45. 

27. In re Sacred Heart Hosp., 133 F.3d 237 (3d Cir. 1998); In re Fernandez, 123 F.3d 
241 (Sth Cir. 1997); Schlossberg v. Comptroller (In re Creative Goldsmiths), 119 F.3d 1140 
(4th Cir. 1997), cert. denied, 118 S. Ct. 1517 (1998). 

28. Chavez v. Arte Publico Press, 139 F.3d 504 (Sth Cir. 1998). 

29. College Sav. Bank v. Florida Prepaid Postsecondary Educ. Expense Bd., 131 F.3d 
353 (3d Cir. 1997), cert. granted, 1999 WL 5330 No. 98-149 (U.S. Jan. 8, 1999). 

30. Abril v. Virginia, 145 F.3d 182 (4th Cir. 1998). 

31. Velasquez v. Frapwell, 160 F.3d 389 (7th Cir. 1998). 
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Leave Act (FMLA),? the ADA,** the ADEA,* the Clean Water Act,*> and 
Title [X.°° On the other hand, some lower federal courts have rejected the 
Eleventh Amendment defense for claims based on patents,*’ the Equal Pay 
Act,** the Railroad Revitalization and Regulatory Reform Act,’ the 
FMLA,*° the reasonable accommodation provisions of the ADA,*! the 
ADEA,” Title VI,4° and Title IX. In sum, the Eleventh Amendment 
revolution has been accepted in part and rejected in part. Consequently, the 
future of the Eleventh Amendment revolution is very much in doubt.** 
The purpose of this Article is to explore why the Eleventh Amendment 
revolution has been accepted by some courts and rejected by others. Quite 
simply, when a federal court properly applies the analytical framework man- 
dated by Seminole Tribe and Flores, then it inevitably concludes that the 
Eleventh Amendment bars the federal statutory claims.*° In contrast, when a 





32. Driese v. Florida Bd. of Regents, 26 F. Supp. 2d 1328 (M.D. Fla. 1998); Thomson 
v. Ohio State Univ., 5 F. Supp. 2d 574 (S.D. Ohio 1998); McGregor v. Goord, 18 F. Supp. 
2d 204 (N.D.N.Y. 1998). 

33. Brown v. North Carolina Div. of Motor Vehicles, 987 F. Supp. 451, 457 (E.D.N.C. 
1997), aff'd, 1999 WL 66089 (No. 97-2784) (4th Cir. Feb. 12, 1999); Nihiser v. Ohio Envtl. 
Protection Agency, 979 F. Supp. 1168, 1174 (S.D. Ohio 1997). 

34. Humenansky v. Regents of the Univ. of Minn., 152 F.3d 822 (8th Cir. 1998); Kimel 
v. Florida Bd. of Regents, 139 F.3d 1426, 1429 (11th Cir. 1998), cert. granted, 1999 WL 
24681 (No. 98-791) (U.S. Jan. 25, 1999). 

35. Froebel v. Meyer, 13 F. Supp. 2d 843 (D. Wis. 1998). 

36. In Litman v. George Mason University, 5 F. Supp. 2d 366 (E.D. Va. 1998), the 
Court found that Congress’ attempt to abrogate the Eleventh Amendment for Title IX 
claims was unconstitutional, but at the same time found that the university had waived the 
Eleventh Amendment by accepting federal funds. In effect, the Court held that Title IX 
made waiver of the Eleventh Amendment a condition of receiving federal funds. 

37. College Sav. Bank v. Florida Prepaid Postsecondary Educ. Expense Bd., 148 F.3d 
1343 (Fed. Cir. 1998), cert. granted, 1999 WL 5331 No. 98-531 (U.S. Jan. 8, 1999). 

38. Timmer v. Michigan Dep’t of Commerce, 104 F.3d 833 (6th Cir. 1997). 

39. Oregon Short Line R.R. v. Oregon Dep’t of Revenue, 139 F.3d 1259 (9th Cir. 
1998); Wheeling and Lake Erie R.R. v. Public Utility Comm’n 141 F.3d 88 (3d Cir. 1998). 

40. Jollife v. Mitchell, 986 F. Supp. 338 (W.D. Va. 1997). 

41. Kimel v. Florida Bd. of Regents, 139 F.3d 1426, 1429 (11th Cir. 1998), cert. 
granted, 1999 WL 24681 (No. 98-791) (U.S. Jan. 25, 1999); Coolbaugh v. Louisiana, 136 
F.3d 430 (Sth Cir.), cert. denied, 119 S. Ct. 58 (1998); Clark v. California, 123 F.3d 1267, 
1270 (9th Cir. 1997). 

42. Coger v. Tennessee Bd. of Regents, 154 F.3d 296 (6th Cir. 1998), petition for cert. 
filed, No. 98-821, 67 U.S.L.W. 3364 (Nov. 16, 1998); Migneault v. Peck, 158 F.3d 1131 (10th 
Cir. 1998); Scott v. University of Miss., 148 F.3d 493 (Sth Cir. 1998); Varner v. Illinois State 
Univ., 150 F.3d 706 (7th Cir. 1998); Keeton v. University of Nev. Sys., 150 F.3d 1055 (9th 
Cir. 1998); Goshtasby v. Board of Trustees of the Univ. of IIl., 141 F.3d 761, 768 (7th Cir. 
1998). 


43. Lesage v. Texas, 158 F.3d 213 (5th Cir. 1998), petition for cert. filed, No. 98-1111 
(Jan. 11, 1999). 

44. Franks v. Kentucky Sch. for the Deaf, 142 F.3d 360 (6th Cir. 1998); Doe v. Univer- 
sity of Ill., 138 F.3d 653 (7th Cir. 1998), petition for cert. filed, (July 13, 1998); Crawford v. 
Davis, 109 F.3d 1281 (8th Cir. 1997). 

45. On January 25, 1999, the Supreme Court granted a writ of certiorari to Kimel v. 
Florida Board of Regents. 

46. See supra notes 27-37. 
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federal court, for whatever reason, deviates from the analytical framework 
mandated by Seminole Tribe and Flores, then it concludes that the claim is 
not barred by the Eleventh Amendment.*’ This exploration of the Eleventh 
Amendment revolution in the lower federal courts is accomplished in three 
distinct sections. Each section deals with a different aspect of the framework 
mandated by Seminole Tribe and Flores. The initial section examines the is- 
sue of whether Congress has stated its intent to abrogate the Eleventh 
Amendment. The middle section discusses the issue of whether Congress’ 
attempt at abrogation of the Eleventh Amendment was pursuant to Section 5 
of the Fourteenth Amendment. The final section explores how Flores re- 
stricts Congress’ ability to abrogate the Eleventh Amendment. 


I. EXPRESSION OF CONGRESSIONAL INTENT TO ABROGATE 


Seminole Tribe reaffirmed the basic principle that Congress, acting pursu- 
ant to Section 5 of the Fourteenth Amendment, may enact legislation which 
abrogates the Eleventh Amendment for claims based on a particular stat- 
ute.** Thus, if Congress wishes, the Eleventh Amendment becomes meaning- 
less for certain claims. Because this ability to effectively nullify the Eleventh 
Amendment is so extraordinary, the Supreme Court demanded that: (1) 
Congress unequivocally express its intent to abrogate the immunity for 
claims based on a specific statute;*? and (2) Congress act pursuant to Section 
5 of the Fourteenth Amendment.*°° Unless both conditions have been satis- 
fied, Congress’ attempt at abrogation is invalid.°! When a State, a state 
agency, or a State institution asserts an Eleventh Amendment defense to a 
claim for which Congress has attempted abrogation, the viability of the Elev- 
enth Amendment defense will turn on these two issues. 

The first inquiry, whether Congress has clearly expressed its intention, de- 
pends entirely upon the text of the provision which attempts to abrogate the 
Eleventh Amendment. The fact that some members of Congress may have 
intended to abrogate the Eleventh Amendment is meaningless if the actual 





47. See supra notes 38-45. 
48. Seminole Tribe of Florida v. Florida, 517 U.S. 44, 58-65 (1996). 
49. As the Eighth Circuit recently observed: 
The power to abrogate Eleventh Amendment immunity “implicates the funda- 
mental constitutional balance between the Federal Government and the States.” 
Therefore, “Congress must express its intention to abrogate the Eleventh 
Amendment in unmistakable language in the statute itself.” Atascadero State 
Hosp. v. Scanlon, 473 U.S. 234, 238 (1985). The statute need not explicitly refer- 
ence sovereign immunity or the Eleventh Amendment. See Dellmuth v. Muth, 
491 U.S. 223, 233 (1989) (Scalia, J., concurring). But its text must contain “unmis- 
takably clear” language that States may be sued in federal court. A general au- 
thorization for suit in federal court is not enough. See Seminole Tribe, 116 S. Ct. 
at 1123-24. 
Humenansky v. Regents of the Univ. of Minn., 152 F.3d 822, 824 (8th Cir. 1998). 
50. Seminole Tribe, 517 U.S. at 55. 
51. See generally Humenansky, 153 F.3d 822. 
52. Id. at 824 (noting “the intent to abrogate inquiry focuses on statutory text, 
legislative history . . .”). 
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statutory text does not include words to that effect.°* As the Supreme Court 
recently observed in another context, “it is ultimately the provisions of our 
laws rather than the principal concerns of our legislators by which we are 
governed.”>* Congress has had little difficulty meeting this standard.°> 

Yet, despite the fact that the question of congressional intent to abrogate 
turns exclusively on the presence of certain phrases in the text, some lower 
federal courts have refused to examine the actual text of the attempt at abro- 
gation.°° To illustrate, nothing in the ADEA®’ suggests that the Eleventh 
Amendment is abrogated for claims against the States. At most, the Act 
provides that the States are considered employers.°* Thus, one would logi- 
cally conclude that Congress has not abrogated the Eleventh Amendment for 
ADEA claims.°? Yet, several federal courts have concluded that the mere 





53. Welch v. Texas Dep’t of Highways and Pub. Transp., 483 U.S. 468, 475-76 (finding 
no abrogation of the Eleventh Amendment for the Jones Act); Quern v. Jordan, 440 U.S. 
332 (1979) (finding no abrogation of Eleventh Amendment for 42 U.S.C. § 1983 claims). 

54. Oncale v. Sundowner Offshore Serv., 523 U.S. 75 (1998). As Justice Scalia noted 
in another context: 

[I]t is simply incompatible with democratic government, or indeed, even with fair 
government, to have the meaning of a law determined by what the lawgiver 
meant, rather than what the lawgiver promulgated. . . . Government by unex- 
pressed intent is similarly tyrannical. It is the law that governs, not the intent of 
the lawgiver. That seems to me the essence of the famous American ideal set 
forth in the Massachusetts Constitution: A government of laws, not men. Men 
may intend what they will; but it is only the laws that they enact which bind us. 
ANTONIN SCALIA, A MATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAw 17 
(1997). 

55. For example, there can be little doubt that Congress unequivocally expressed its 
intention to abrogate when it reads: 

A State shall not be immune under the Eleventh Amendment of the Constitution 
of the United States from suit in Federal Court for a violation of Section 504 of 
the Rehabilitation Act, Title IX of the Education Amendments of 1972, the Age 
Discrimination Act of 1975, Title VI of the Civil Rights Act of 1964, or the provi- 
sions of any other Federal statutes prohibiting discrimination by recipients of 
Federal financial assistance. 

56. See Keeton v. University of Nev. Sys., 150 F.3d 1055 (9th Cir. 1998); Goshtasby v. 
Board of Trustees, 141 F.3d 761, 765-66 (7th Cir. 1998); Hurd v. Pittsburgh State Univ., 109 
F.3d 1540, 1544 (10th Cir. 1997); Blanciak v. Allegheny Ludlum Corp., 77 F.3d 690, 695 (3d 
Cir. 1996) (dictum); Santiago v. New York State Dep’t of Correctional Serv., 945 F.2d 25, 
31 (2d Cir. 1991) (dictum); Ramirez v. Puerto Rico Fire Serv., 715 F.2d 694, 701 (1st Cir. 
1983). 

57. 29 U.S.C. §§ 621-634. 

58. 29 U.S.C. § 626(c). 

59. As the Eighth Circuit observed: 

If Congress intended to abrogate Eleventh Amendment immunity for the ADEA 
as well as the FLSA, and recognized that Employees required that intent to abro- 
gate be reflected by amending the enforcement provisions, why not amend 
§ 626(c), the ADEA provision that most directly addresses the question of fed- 
eral court jurisdiction? There are only two rational answers to that question — 
no intent to abrogate for the ADEA, or legislative oversight, which is not a 
proper basis for finding “unmistakably clear” intent to abrogate in the statute’s 
text. See Dellmuth, 491 U.S. at 232 (“permissible inference” of an intent to abro- 
gate is not enough). 








1999] THE ELEVENTH AMENDMENT REVOLUTION 509 


fact that the States are considered employers indicates that Congress ex- 


pressed its unequivocal intention to abrogate the Eleventh Amendment for 
ADEA claims. 


II. PURSUANT TO A VALID POWER 


If Congress has explicitly stated its intention to abrogate the Eleventh 
Amendment within the statutory text, then the analysis must proceed to the 
second, more difficult inquiry of whether Congress has the power to abrogate 
the Eleventh Amendment for a particular substantive statute. This inquiry is 
“narrowly focused on one question: [w]as the Act in question passed pursu- 
ant to a constitutional provision granting Congress the power to abrogate?”®! 
Thus, the Court must examine the constitutional origins of the statute for 
which abrogation is sought.®? If the statute was passed pursuant to Section 5 





Humenansky v. Regents of the Univ. of Minn., 152 F.3d 822 (8th Cir. 1998). 

60. See Coger v. Board of Regents, 154 F.3d 296 (6th Cir. 1998); Keeton v. University 
of Nev. Sys., 150 F.3d 1055 (9th Cir. 1998); Goshtasby v. Board of Trustees, 141 F.3d 761, 
765-66 (7th Cir. 1998); Hurd v. Pittsburgh State Univ., 109 F.3d 1540, 1544 (10th Cir. 1997); 
Blanciak v. Allegheny Ludlum Corp., 77 F.3d 690, 695 (3d Cir. 1996) (dictum); Santiago v. 
New York State Dep’t of Correctional Servs., 945 F.2d 25, 31 (2d Cir. 1991) (dictum); 
Ramirez v. Puerto Rico Fire Serv., 715 F.2d 694, 701 (1st Cir. 1983). For example, the Sixth 
Circuit observed: 

Congress’s decision to make states liable under the ADEA is an unmistakable 
statement that states are not immune from ADEA suits. The ADEA makes it 
unlawful for an employer “to fail or refuse to hire or to discharge any individual 
or otherwise discriminate against any individual with respect to his compensa- 
tion, terms, conditions, or privileges of employment, because of such individual’s 
age.” When Congress enacted the ADEA in 1967, the statute applied only to 
private employers. In 1974, Congress amended the statute so that it also applied 
to the states by expanding the definition of “employer” to encompass “a State or 
political subdivision of a State and any agency or instrumentality of a State,” Fair 
Labor Standards Act Amendments of 1974, § 28(a)(2), 88 Stat. 74 (amending 29 
U.S.C. § 630(b)(2)), and by amending the term “employee” to include “employ- 
ees subject to the civil service laws of a State government.” When Congress ad- 
ded the states to the definition of “employer,” it did so knowing that the ADEA 
provides that an employer who violates the statute is liable for legal and equita- 
ble relief. 
Coger, 154 F.3d at 301 (citations omitted). Similarly, the Ninth Circuit noted: 
We join the overwhelming majority of our sister circuits in holding that Congress 
clearly expressed its intention to abrogate states’ immunity in private suits for 
violations of the ADEA. When enacted, the ADEA only applied to private em- 
ployers. EEOC v. Elrod, 674 F.2d 601, 605-06 (7th Cir. 1982). The 1974 amend- 
ments to the ADEA expanded the definition of “employee” to include 
“employees subject to the civil service laws of a State government.” Fair Labor 
Standards Amendment of 1974, Pub. L. No. 93-259, 88 Stat. 74. With the specific 
inclusion of State governments in the 1974 amendments, Congressional intent 
could hardly be clearer. 
Keeton, 150 F.3d at 1057. 

61. Seminole Tribe of Florida v. Florida, 517 U.S. 44, 59 (1996). 

62. Given the context in which the Court used the term “act in question,” it seems 
clear that the “act in question” is the statute for which abrogation is sought. Indeed, many 
lower federal courts have simply assumed the “act in question” is the statute for which 
abrogation is sought. See Humenansky v. Regents of the Univ. of Minn., 152 F.3d 822 (8th 
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of the Fourteenth Amendment, then the abrogation is valid. Alternatively, if 
it was passed pursuant to some other constitutional power, such as the pow- 
ers enumerated in Article I, then abrogation is constitutionally impossible.“ 


Although this analytical framework is straightforward, some lower federal 
courts have unnecessarily complicated it. Instead of focusing on the narrow, 
practical question of whether the statute for which abrogation is sought was 





Cir. 1998); Franks v. Kentucky Sch. for the Deaf, 142 F.3d 360, 363 (6th Cir. 1998); Wheel- 
ing & Lake Erie Railroad v. Public Utils. Comm’n, 141 F.3d 88, 92 (3d Cir. 1998); Doe v. 
University of Ill., 138 F.3d 653, 658-59 (7th Cir. 1998), petition for cert. filed, 67 U.S.L.W. 
3083 (U.S. July 13, 1998) (No. 98-126); Coolbaugh v. Louisiana, 136 F.3d 430, 432 (Sth Cir. 
1998), petition for cert. filed, 66 U.S.L.W. 3783 (U.S. May 28, 1998) (No. 97-1941); Clark v. 
California, 123 F.3d 1267, 1269-70 (9th Cir. 1997); Crawford v. Davis, 109 F.3d 1281, 1282- 
84 (8th Cir. 1997). However, other federal courts have simply assumed that the act in 
question is the attempt at abrogation. See Scott v. University of Miss., 148 F.3d 493, (Sth 
Cir. 1998); Varner v. Illinois State Univ., 150 F.3d 493 (7th Cir. 1998); Keeton v. University 
of Nev. Sys., 150 F. 3d 1055 (9th Cir. 1998); Abril v. Virginia, 145 F.3d 182, 186 (4th Cir. 
1998); Goshtasby v. Board of Trustees of the Univ. of Illinois, 141 F.3d 761, 768 (7th Cir. 
1998); Schlossberg v. Comptroller (In re Creative Goldsmiths), 119 F.3d 1140, 1146 (4th 
Cir. 1997), cert. denied, 118 S. Ct. 1517 (1998); Hurd v. Pittsburgh State Univ., 109 F.3d 
1540, 1544 (10th Cir. 1997); Timmer v. Michigan Dep’t of Commerce, 104 F.3d 833, 838 n.7 
(6th Cir. 1997). This confusion led one U.S. District Court to observe: 
Seminole Tribe does not clearly articulate what “the Act in question” is. /d. In 
Seminole Tribe, the Court addressed the Indian Gaming Regulatory Act of 1988, 
25 U.S.C. § 2702, which contained an express abrogation provision at the time of 
enactment. See 25 U.S.C. § 25710(d)(7); Seminole Tribe, 517 U.S. at 57. Title VI, 
however was passed in 1964, while the abrogation provision, § 2000d-7, was 
passed in 1986. Does the court examine the act abrogating immunity or does the 
court examine the existing, substantive act to which the abrogation applies? 


Sandoval v. Hagan, 7 F. Supp. 2d 134, 1269-70 (M.D. Ala. 1998) (citations original). Inter- 
estingly, at least one U.S. District Court has considered the constitutional origins of both 
the substantive law and the attempt at abrogation. See Thorpe v. Virginia State Univ., 6 F. 
Supp. 2d 507 (E.D. Va. 1998). 


Yet, despite this apparent ambiguity, the result in Seminole Tribe commands that the 
“act in question” must be the substantive statute. Seminole Tribe holds that Congress’ 
power to abrogate the Eleventh Amendment is quite limited. Yet, if the “act in question” 
is the attempt to abrogate the Eleventh Amendment, then Congress’ power to abrogate 
the Eleventh Amendment is effectively unlimited. To illustrate, the scope of the Four- 
teenth Amendment includes not only the Equal Protection Clause, but the Due Process 
Clause and the Privileges or Immunities Clause as well. Thus, as long as Congress is pro- 
moting the Equal Protection Clause, the Due Process Clause, or the Privileges or Immu- 
nity Clause, it is enforcing the Fourteenth Amendment. However, given the sheer breadth 
of rights recognized under the Equal Protection Clause and the Due Process Clause and 
given the potential of the Privileges or Immunities Clause, see Abril, 145 F.3d at 191-94 
(Butzner, J, dissenting), it would seem that virtually all federal statutes are related to the 
Fourteenth Amendment. 


63. Of course, it is possible that there is no enumerated constitutional power which 
would justify the statute. In such a situation, the substantive statute itself, not just the 
attempt at abrogation, would be unconstitutional. 

64. Velasquez v. Frapwell, 160 F.3d 389, 394 (7th Cir. 1998), vacated in part, 1999 WL 
25681 (No. 98-1547) (7th Cir. Jan. 20, 1999) (stating that “no legislation enacted under any 
provision of Article I can abrogate the sovereign immunity of the States”). 
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passed pursuant to Section 5 of the Fourteenth Amendment,® many courts | 
have focused on the theoretical question of whether the act for which abroga- 
tion was sought could have been passed pursuant to Section 5 of the Four- 
teenth Amendment. By inverting the inquiry, these lower federal courts 
have committed several fundamental errors. First, they have ignored the ex- 
plicit direction of the Supreme Court. The Court, which always chooses its 
words carefully, explicitly used the words “was passed.”®” 

Second, these lower courts have disregarded the rule that judges “should 
not quickly attribute to Congress an unstated intent to enforce the Four- 
teenth Amendment.”® Although it is possible for Congress to act pursuant 





65. Of course, many federal courts have heeded the Supreme Court’s directive. For 
example, the Third Circuit observed, “since Seminole Tribe, Section 5 of the Fourteenth 
Amendment has been the sole basis for Congress to abrogate the states’ immunity under 
the Eleventh Amendment. Accordingly, to meet the second prong of the Seminole Tribe 
test, the [statute for which abrogation is sought] must have been enacted pursuant to this 
power.” College Sav. Bank v. Florida Prepaid Postsecondary Educ. Expense Bd., 131 F.3d 
353, 358 (3d Cir. 1997), cert. granted, 1999 WL 5330 (No. 98-149) (U.S. Jan. 8, 1999) (em- 
phasis added). “In other words, Congress must have enacted the statute at issue using its 
Fourteenth Amendment, Section 5, enforcement powers.” Kimel v. Florida Bd. of Re- 
gents, 139 F.3d 1426, 1430 (11th Cir. 1998), cert. granted, 1999 WL 24681 (No. 98-791) (U.S. 
Jan. 25, 1999) (emphasis added). Similarly, the Fourth Circuit observed: 

In this case, there is no evidence to indicate that in enacting the Bankruptcy 
Reform Act of 1994, Congress acted under Section 5 of the Fourteenth Amend- 
ment. See Seminole, 116 S. Ct. at 1125 (stating that operative question is under 
what constitutional provision an act of Congress was passed and noting that liti- 
gants had not challenged lower court’s finding that Indian gaming regulation was 
not passed pursuant to Fourteenth Amendment). Indeed, the conclusion seems 
logically inescapable that in passing the 1994 Act Congress exercised the same 
specifically enumerated Article I bankruptcy power that it has traditionally relied 
on in enacting prior incarnations of the bankruptcy law dating back to 1800 — 68 
years before the passage of the Fourteenth Amendment. See Law of Apr. 4, 
1800, ch. 19, 2. Stat. 19 (repealed 1803). We will not presume that Congress in- 
tended to enact a law under a general Fourteenth Amendment power to remedy an 
unspecified violation of rights when a specific, substantive Article I power clearly 
enabled the law. 
Schlossberg v. Comptroller (In re Creative Goldsmiths), 119 F.3d 1140, 1146 (4th Cir. 
1997), cert. denied, 118 S. Ct. 1517 (1998) (emphasis added). See also Abril, 145 F.3d at 
184, (holding that Congress’ attempt to abrogate the Eleventh Amendment for Fair Labor 
Standards Act Claims was not passed pursuant to Section 5 of the Fourteenth Amend- 
ment). Moreover, several other circuits have focused on whether the statute at issue was 
passed pursuant to Section 5 of the Fourteenth Amendment. See Kimel, 139 F.3d at 1429; 
In re Sacred Heart Hosp., 133 F.3d 237, 243-44 (3d Cir. 1998); In re Fernandez, 123 F.3d 
241, 245 (Sth Cir. 1997). 

66. See Franks v. Kentucky Sch. for the Deaf, 142 F.3d 360 (6th Cir. 1998); Wheeling 
& Lake Erie Railroad v. Public Utilities Comm’n, 141 F.3d 88, 92-93 (3d Cir. 1998); Ore- 
gon Short Line R.R., 139 F.3d 1259, 1266; Doe v. University of Ill., 138 F.3d 653, 660 (7th 
Cir. 1998); Crawford v. Davis, 109 F.3d 1281, 1283 (8th Cir. 1997). 

67. Seminole Tribe, 517 U.S. at 59. 

68. Gregory v. Ashcroft, 501 U.S. 452, 469 (1991) (quoting Pennhurst State School & 
Hosp. v. Halderman, 451 U.S. 1, 16 (1981)). Judge Boggs of the Sixth Circuit articulated 
this rationale in some detail when he observed: 

In Seminole Tribe v. Florida, the Supreme Court clearly held that states could not 
be called into federal court against their will under legislation passed pursuant to 
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to Section 5 of the Fourteenth Amendment without actually stating that it is 
doing so,°? the courts should not “presume that Congress intended to enact a 
law under a general Fourteenth Amendment power to remedy an unspecified 
violation of rights when a specific, substantive Article I power clearly ena- 
bled the law.”’”° Indeed, “if Congress does not explicitly identify the source 
of its power as the Fourteenth Amendment, there must be something about 





the Commerce Clause. While the Court noted that the question of the power of 
Congress to pass similar legislation under Section 5 of the Fourteenth Amend- 
ment was not raised before it, it certainly did not endorse this court’s view today 
that it was free to scour the Constitution looking for sources of power that Con- 
gress never invoked. Indeed, it seems to me that our examination of the sources 
of power for the statute directly contradicts the holding of Pennhurst State School 
and Hospital v. Halderman, 451 U.S. 1 (1981). That case held that “we should not 
quickly attribute to Congress an unstated intent to act under its authority to en- 
force the Fourteenth Amendment. Our previous cases are wholly consistent with 
that view, since Congress in those cases expressly articulated its intent to legislate 
pursuant to Section 5.” Jd. at 16. Although three justices dissented on the merits 
of the case, the dissent specifically stated: “I agree that [this Act] was enacted 
pursuant to Congress’ spending power and not pursuant to its power under Sec- 
tion 5 of the Fourteenth Amendment. . . . Congressional action under the En- 
forcement Clause of the Fourteenth Amendment . . . has very significant 
consequences, and . . . it should not be lightly assumed that Congress acted pur- 
suant to its power under Section 5 in passing the Act.” 451 U.S. at 35 (dissent) 
(citation omitted). Our court today holds directly to the contrary: not only can it 
be lightly assumed, it can always be assumed, that Congress acted under its Four- 
teenth Amendment power, if such action would be constitutional. 

Moreover, I cannot agree that the rule set forth in Pennhurst, that a clear 
statement is required for Congress to use its Fourteenth Amendment power, was 
superseded by EEOC. First, as the Court itself admits, EEOC’s footnote 18 was 
mere dicta. Second, EEOC does not state that Pennhurst’s clear statement rule 
was entirely invalid, only that it applied to statutory construction, not to the issue 
of the limits of Congress’s powers. But that is exactly my point here. I do not 
propose holding that the Equal Pay Act’s grant of authority to federal courts to 
entertain suits against states under its provisions was unconstitutional under the 
Eleventh Amendment. I only propose holding that because Congress did not 
say, or even imply, that it was acting pursuant to the Fourteenth Amendment, 
and in fact noted that it was acting pursuant to the Commerce Clause in the 
original FLSA, Seminole Tribe’s holding that only Section 5 of the Fourteenth 
Amendment can abrogate Eleventh Amendment immunity means that Congress 
did not (not “could not”) grant the federal courts jurisdiction over Equal Pay Act 
claims against a state. The virtue of my approach is precisely that I avoid con- 
struing constitutional provisions. Third, I note that none of the cases the 
Supreme Court cited to support its creation of the clear statement rule in Pen- 
nhurst involved statutory construction even though Pennhurst itself did. There- 
fore, I conclude that the dicta in EEOC does not persuasively limit Pennhurst. 

Timmer v. Michigan Dep’t of Commerce, 104 F.3d 833, 845-46 (6th Cir. 1997) (Boggs, J., 
concurring and dissenting). 

69. EEOC v. Wyoming, 460 U.S. 226, 243 n.18 (1983); Fullilove v. Klutznik, 448 U.S. 
448, 476-78 (1981); Fitzpatrick v. Bitzer, 427 U.S. 445, 453 n.9 (1975); CSX Transp., Inc. v. 
West Va. Bd. of Pub. Works, 138 F.3d 537, 540 (4th Cir. 1998), cert. denied, 119 S. Ct. 63 
(1998). 

70. Schlossberg v. Comptroller (In re Creative Goldsmiths), 119 F.3d 1140, 1146 (4th 
Cir. 1997), cert. denied, 118 S. Ct. 1517 (1998). 
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the act connecting it to recognized Fourteenth Amendment aims.”’! Thus, 
absent conclusive evidence that Congress intended to act pursuant to Sec- 
tion 5 of the Fourteenth Amendment, the federal courts should not assume 
that it did so.” 


Third, by focusing on could have been passed rather than was passed, the 
lower federal courts have effectively overruled Seminole Tribe and given 
Congress almost unlimited ability to abrogate the Eleventh Amendment.”? 
For example, Title [X, which prohibits gender discrimination by educational 
institutions which receive federal funds, was passed pursuant to the Article I 
Spending Clause.” If the test is “was passed,” then Congress cannot abro- 





71. See also Wilson-Jones v. Caviness, 99 F.3d 203, 210 (6th Cir.), modified on other 
grounds, 107 F.3d 358 (6th Cir. 1996). 
72. There are sound constitutional reasons for such a limitation. As the Court re- 
cently observed: 
It is incontestable that the Constitution established a system of “dual sover- 
eignty.” Although the States surrendered many of their powers to the new Fed- 
eral Government, they retained a residuary and inviolable sovereignty . . . . The 
great innovation of this design was that our citizens would have two political 
capacities, one state and one federal, each protected from interference by the 
other - a legal system unprecedented in form and design, establishing two orders 
of government, each with its own direct relationship, its own privity, its own set 
of mutual rights and obligations to the people who sustain it and are governed by 
it.” The Constitution thus contemplates that a State’s government will represent 
and remain accountable to its own citizens. This separation of the two spheres is 
one of the Constitution’s structural protections of liberty. 
Printz v. United States, 117 S. Ct. 2365, 2367, 2377-78 (1997) (citations omitted) (internal 
quotations original). Thus, an essential component of freedom is the principal rule that the 
federal government must respect States in the performance of their functions and the 
States are to respect the federal government in the performance of its functions. 

73. As Professor Vazquez observed: 

In Seminole Tribe, the Court held that Congress has the power to abrogate Elev- 
enth Amendment immunity pursuant to its power to enforce the Fourteenth 
Amendment, but not under its Article I legislative power. The Fourteenth 
Amendment, however, includes a clause prohibiting states from depriving per- 
sons of property without due process of law. Can Congress pass a statute giving 
individuals a property right vis-a-vis the states and then, to “enforce” the Due 
Process Clause, abrogate the states’ Eleventh Amendment immunity with respect 
to suits to enforce that right? An affirmative answer to this question threatens to 
reduce Seminole Tribe’s abrogation holding to nothing. I call this the abrogation 
reduction. 
Vazquez, supra note 2, at 1744-45. 

74. Gebser v. Lago Vista Sch. Dist., 118 S. Ct. 1989 (1998). The Court observed: 
Congress enacted Title IX in 1972 with two principal objectives in mind: “to 
avoid the use of federal resources to support discriminatory practices” and “to 
provide individual citizens effective protection against those practices.” The stat- 
ute was modeled after Title VI of the Civil Rights Act of 1964, which is parallel 
to Title IX except that it prohibits race discrimination, not sex discrimination, 
and applies in all programs receiving federal funds, not only in education pro- 
grams. The two statutes operate in the same manner, conditioning an offer of fed- 
eral funding on a promise by the recipient not to discriminate, in what amounts 
essentially to a contract between the Government and the recipient of funds. 

That contractual framework distinguishes Title [IX from Title VII, which is 
framed in terms not of a condition but of an outright prohibition. Title VII ap- 
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gate the Eleventh Amendment for Title [X claims. However, Title [IX argua- 
bly could have been passed pursuant to Section 5 of the Fourteenth 
Amendment.’> After all, Title IX generally prohibits gender discrimination, 
and the Equal Protection Clause certainly precludes gender discrimination by 
the States.”° Therefore, if “could have been passed” is the proper test, Con- 
gress arguably can abrogate the Eleventh Amendment for Title IX claims as 
a means of enforcing the Equal Protection Clause.’’ Since the Constitution 
does not tolerate classes among its citizens,’”* any statute which prohibits dif- 
fering treatment on any basis could have been passed as a means of promot- 
ing equal protection. As Professor Vazquez explained,” the statutes 
concerning patents, copyright, and trademarks clearly were passed pursuant 
to the Article I Intellectual Property Clause.*® Thus, if the relevant inquiry is 
whether these statutes were passed pursuant to Section 5 of the Fourteenth 
Amendment, Congress cannot abrogate the Eleventh Amendment for pat- 
ent, copyright, and trademark statutes.*! However, Congress’ attempts to ab- 
rogate the Eleventh Amendment for patent, copyright, and trademark 





plies to all employers without regard to federal funding and aims broadly to 
“eradicate discrimination throughout the economy.” Title VII, moreover, seeks 
to “make persons whole for injuries suffered through past discrimination.” Thus, 
whereas Title VII aims centrally to compensate victims of discrimination, Title LX 
focuses more on “protecting” individuals from discriminatory practices carried out 
by recipients of federal funds. . . . 

Title IX’s contractual nature has implications for our construction of the 
scope of available remedies. When Congress attaches conditions to the award of 
federal funds under its spending power, U.S. Const., art. I, § 8, cl. 1, as it has in 
Title 1X and Title VI, we examine closely the propriety of private actions holding 
the recipient liable in monetary damages for noncompliance with the 
condition. ... 

Id. at 1997-98 (emphasis added) (citations omitted). Prior to Gebser, several lower federal 
courts reached the same conclusion. See Davis v. Monroe County Bd. of Educ., 120 F.3d 
1390, 1398 (11th Cir. 1997) (en banc), cert. granted, 119 S. Ct. 29 (1998); Smith v. Metropol- 
itan Sch. Dist., 128 F.3d 1014, 1028 (7th Cir. 1997), cert. denied, 118 S. Ct. 2367 (1998); 
Rowinsky v. Bryan Indep. Sch. Dist., 80 F.3d 1006, 1012 (Sth Cir.), cert. denied, 117 S. Ct. 
165 (1996). 

75. See Franks v. Kentucky Sch. for the Deaf, 142 F.3d 360 (6th Cir. 1998) (Title IX); 
Doe v. University of Ill., 138 F.3d 653 (7th Cir. 1998), petition for cert. filed, 67 U.S.L.W. 
3083 (U.S. July 13, 1998) (No. 98-126); Crawford v. Davis, 109 F.3d 1281 (8th Cir. 1997). 

76. United States v. Virginia, 518 U.S. 515 (1996). 


77. The term “arguably” is used because, as explained, supra note 13, there is a com- 
pelling argument that Title IX could not have been passed pursuant to Section 5 of the 
Fourteenth Amendment. 

78. Romer v. Evans, 517 U.S. 620 (1996). 


79. Professor Vazquez used this same example to demonstrate how the Due Process 
Clause could be used to essentially gut the Seminole Tribe result. See Vazquez, supra note 
1, at 1744-49. 

80. U.S. Const. art. I, § 8, cl. 7. 


81. Indeed, the federal courts have held that the Eleventh Amendment bars claims 
under these acts. See Chavez v. Arte Publico Press, 139 F.3d 504 (Sth Cir. 1998) (copy- 
right); College Savings Bank v. Florida Prepaid Postsecondary Educ. Expense Bd., 131 
F.3d 353, 369-60 (3d Cir. 1997) (Trademark Remedy Clarification Act). 
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claims*” arguably could have been passed pursuant to Section 5 of the Four- 
teenth Amendment.® After all, a patent, copyright, or trademark is a feder- 
ally created “property interest” and thus, protected by the Due Process 
Clause of the Fourteenth Amendment.** By abrogating the Eleventh 
Amendment for patent, copyright, and trademark claims, Congress is merely 
enforcing the Due Process Clause. Moreover, because Congress can create a 
federal property right simply by enacting a federal statute,*° any attempt at 
abrogation of a statute which creates a property right would be viewed as 
enforcing the Due Process Clause.*® 

In short, if the inquiry is “could have been passed,” then Congress can 
abrogate the Eleventh Amendment in almost any circumstance. Indeed, as 
Professor Vazquez noted, “[i]f this reasoning were to hold, then Congress’s 
power to abrogate Eleventh Amendment immunity would appear to be coex- 
tensive with its power to legislate under Article I, and, if so, Seminole Tribe’s 
holding that Congress lacks the power to abrogate Eleventh Amendment im- 
munity under Article I would be eviscerated.”’’ Three different appellate 
courts have recognized this principle explicitly.** In sum, if the Eleventh 
Amendment is to have meaning and if there are to be real limitations on 





82. See Patent and Plant Variety Protection Remedy Clarification Act, 35 U.S.C. 
§§ 271, 296; Trademark Remedy Clarification Act, 15 U.S.C. §§ 1122, 1125, 1127; Copy- 
right Remedy Clarification Act, 17 U.S.C. § 511. 

83. College Savings Bank 138 F.3d 1343. 

84. Id. at 1350. 

85. See, e.g., Mathews v. Eldridge, 424 U.S. 319 (1976) (involving property interest in 
continued receipt of disability benefits under Social Security Act); Arnett v. Kennedy, 416 
U.S. 134 (1974), overruled by, Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532 (1985); 
Goldberg v. Kelly, 397 U.S. 254 (1970). 

86. Vazquez, supra note 1, at 1744-48. 

87. Id. at 1746. 

88. For example, while invalidating Congress’s attempt to abrogate the Eleventh 
Amendment for bankruptcy claims, the Fourth Circuit observed: 

Furthermore, reliance on Section 5 of the Fourteenth Amendment as a post hoc 
justification for Congress’ attempted abrogation in 11 U.S.C. § 106 would require 
us to ignore the result in Seminole. It is self-evident that the Fourteenth Amend- 
ment protects individuals from state deprivations of property without due pro- 
cess of law and thus, at some level of generality, could arguably apply to 
authorize bankruptcy court adjudications of property rights. If the Fourteenth 
Amendment is held to apply so broadly as to justify Congress’ enactment of the 
Bankruptcy Code as a requirement of due process, then the same argument 
would justify every federal enforcement scheme as a requirement of due process 
under the Fourteenth Amendment. Clearly, the Indian gaming regulation at is- 
sue in Seminole would itself have been subject to this style of constitutionaliza- 
tion, for the statute provided for arbitration enforceable in federal court and 
governed property rights in the form of future gaming proceeds. Thus, Seminole 
itself is inconsistent with any reading that would extend Congressional power 
under Section 5 of the Fourteenth Amendment to reincorporate express Article I 
powers. 
Schlossberg v. Comptroller (Jn re Creative Goldsmiths), 119 F.3d at 1146-47 (citations 
omitted). In a case involving the same issue, the Fifth Circuit, holding that Congress’ 
attempt to abrogate the Eleventh Amendment for bankruptcy actions was unconstitu- 
tional, noted: 
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Congress’ power to abrogate, the inquiry must focus on was passed.*° When 





To cede to Congress the power to pass general, substantive legislation which ab- 
rogates state sovereign immunity, pursuant to the Enforcement Clause, would 
render Eleventh Amendment state sovereign immunity meaningless and eviscer- 
ate the fundamental construct of federalism in our constitutional form of 
government. 
In re Fernandez, 123 F.3d 241, 245 (Sth Cir. 1997). Likewise, in determining that the Elev- 
enth Amendment barred copyright claims, the Fifth Circuit concluded: 
A separate problem besets the contention that a copyright infringement claim is 
property protected by the Due Process Clause; the claim proves too much. If it 
rests on the uniqueness of the property interest created by federal law, which is 
the source of Chavez’s copyright, then it is a direct end-run around Seminole’s 
holding that Article I powers may not be employed to avoid the Eleventh 
Amendment’s limit on the federal judicial power. Congress could easily legislate 
“property” interests and then attempt to subject states to suit in federal court for the 
violation of such interests. This end-run is just as possible under a liberal interpre- 
tation of the Due Process Clause of the Fourteenth Amendment as it was under 
theories of Article I rejected by the court in Seminole. 
Chavez, 139 F.3d at 510-11 (emphasis added). Similarly, the Third Circuit, in declaring that 
the Eleventh Amendment was not abrogated for trademark claims, noted: 
If a state’s conduct impacting on a business always implicated the Fourteenth 
Amendment, Congress would have almost unrestricted power to subject states to 
suit through the exercise of its abrogation power. Congress could pass any law 
that tangentially affected the ability of businesses to operate and then create 
causes of action against the states in federal court if they infringed on those fed- 
erally created rights. This result would be unacceptable and would conflict di- 
rectly with the strict limits on Congress’ powers to abrogate a state’s Eleventh 
Amendment immunity. 
College Sav. Bank, 131 F.3d at 361. The Third Circuit also used the was passed inquiry in 
In re Sacred Heart Hospital, 133 F.3d 237, 243-44 (3d Cir. 1998). However, in Wheeling v. 
Public Util. Comm., 141 F.3d 88 (3d Cir. 1998), the Third Circuit used the could have been 
passed inquiry. In effect, different panels of the Third Circuit are in disagreement with 
each other. 
89. As Judge Boggs of the Sixth Court observed: 
I could agree with such a holding if I believed that Congress never has any regard 
for the constitutional source of its power when it enacts legislation — that it 
simply seeks to exert its power without respecting any limits. If that were the 
case, then any such statement of the source of power would always be mere sur- 
plusage and a court would be free to rummage through the Constitution to find 
some clause that the court thinks might support the exercise of power. Such 
seems to have been the approach of a plurality of the Supreme Court in Fullilove 
v. Klutznick, 448 U.S. 448 (1980), when it effectively noted in dicta that the af- 
firmative action program at issue in that case “could” have been enacted pursu- 
ant to the Spending Clause, the Commerce Clause, Section 5 of the Fourteenth 
Amendment, or an “amalgam” of all three. Such an approach has never been 
endorsed by any majority of the Supreme Court. 

The court [in refusing to accept Congress’ assertion as to the constitutional 
basis for the Equal Pay Act] is not showing sufficient respect for a coordinate 
branch of government. Thus, this case involves not only the structural imperative 
of federalism, but the structural imperative of restraint in the exercise of consti- 
tutional power. The court exceeds the bounds of judicial restraint by not recog- 
nizing in the enactment of the Equal Pay Act an exercise of congressional 
restraint. Under Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803), and Cooper 
v. Aaron, 358 U.S. 1 (1958), the power of the courts to interpret the Constitution 
is supreme, but it has never been exclusive. Our colleagues in the political 
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the lower courts decide that the inquiry is could have been passed, they reject 
the Eleventh Amendment revolution. 


C. THe Impact OF FLORES 


In most instances, the federal courts will have little difficulty determining 
the constitutional origins of the substantive statute. For example, the bank- 
ruptcy statutes were passed pursuant to the Article I Bankruptcy Clause and 
not pursuant to Section 5 of the Fourteenth Amendment. Similarly, the 
Supreme Court explicitly held that Title VI and Title IX were passed pursu- 
ant to the Article I Spending Clause.%° Thus, abrogation of the Eleventh 
Amendment is constitutionally impossible for these statutes.°! In a few in- 
stances, however, there will be an ambiguity about the constitutional origins 
of the statutes.°” In resolving this ambiguity, the lower federal courts must be 
cognizant of the limitations on Congress’ powers under Section 5 of the Four- 
teenth Amendment.” 





branches, both the legislative and the executive, frequently make heartfelt deci- 
sions based on the Constitution. To do so, they are required to interpret the 
Constitution. We should not ignore these interpretations by other officers who 
take the same oath we do under Article VI. Indeed, we should respect them. It 
is not inconceivable that Congress might view a certain enactment as appropriate 
in pursuit of one constitutionally permitted end, but not with respect to others. 
While this does have the slightly anomalous result that Congress could make an 
unconstitutional law constitutional by choosing to exercise a different power, that 
still remains a choice to be made by Congress. By taking Congress at its word 
initially, however, we leave that constitutional choice to Congress in the first in- 
stance and not to the courts. 

Timmer v. Michigan Dep’t of Commerce, 104 F.3d 833, 845 (6th Cir. 1997) (Boggs, J., 

concurring and dissenting). 

90. Gebser v. Lago Vista Sch. Dist., 118 S. Ct. 1206 (1998). See also Davis v. Monroe 
County Bd. of Educ., 120 F.3d 1390, 1398 (11th Cir. 1997) (en banc), petition for cert. filed, 
66 U.S.L.W. 3387 (U.S. Nov. 19, 1997) (No. 97-843); Smith v. Metropolitan Sch. Dist., 128 
F.3d 1014, 1028 (7th Cir. 1997), cert. denied, 118 S. Ct. 2367 (1998); Rowinsky v. Bryan 
Indep. Sch. Dist., 80 F.3d 1006, 1012 (Sth Cir.), cert. denied, 117 S. Ct. 165 (1996). 

91. Velasquez v. Frapwell, 160 F.3d 389, 395 (7th Cir. 1998), vacated in part, 1999 WL 
25681 (No. 98-1547) (7th Cir. Jan. 20, 1999) (noting “no legislation enacted under any pro- 
vision of Article I can abrogate the sovereign immunity of the States”). 

92. For example, the Americans with Disabilities Act explicitly states that it was 
passed pursuant to both the Article I Commerce Clause and Section 5 of the Fourteenth 
Amendment. 

93. Moreover, the fact that Congress explicitly invoked Section 5 of the Fourteenth 
Amendment is not dispositive of the question. See Brown v. North Carolina Div. of Motor 
Vehicles, 987 F. Supp. 451 (E.D. N.C. 1997), aff'd, 1999 WL 66089 (No. 97-2784) (4th Cir. 
Feb. 12, 1999). Indeed, the Supreme Court has held that “we should not quickly attribute 
to Congress an unstated intent to act under its authority to enforce the [Fourteenth] 
Amendment. Our previous cases are wholly consistent with that view, since Congress in 
those cases expressly articulated its intent to legislate pursuant to Section 5.” Pennhurst 
State Sch. & Hosp. v. Halderman, 451 U.S. 1, 16 (1981). Of course, there is language in 
EEOC v. Wyoming, 460 U.S. 226, 243-44 n.18 (1983) suggesting that it is unnecessary for 
Congress to state that it is legislating pursuant to Section 5 of the Fourteenth Amendment. 
That language, however, can be regarded as dicta. EEOC does not purport to overrule 
Pennhurst. Timmer v. Michigan Dep’t of Civil Serv., 104 F.3d 833, 845 n.1 (6th Cir. 1997) 
(Boggs, J., concurring and dissenting). Thus, absent conclusive evidence that Congress in- 
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Prior to City of Boerne v. Flores,** it was thought that Congress had almost 
unlimited power under Section 5 of the Fourteenth Amendment.” Indeed, 
the enforcement powers of Congress under Section 5 of the Fourteenth 
Amendment were compared to Congress’ powers under the Necessary and 
Proper Clause.°° However, Flores held that Congress’ power under Section 5 
of the Fourteenth Amendment is limited to enforcing the substantive guaran- 
tees of the Fourteenth Amendment.” Indeed, Section 5 of the Fourteenth 
Amendment “does not grant Congress a plenary power.”’* The power does 
not support legislation, which confers substantive rights above and beyond 
those embodied in the Fourteenth Amendment.” If Congress attempts to 
use Section 5 of the Fourteenth Amendment to impose substantive rights 
above and beyond those embodied by the Fourteenth Amendment, the re- 
sulting legislation is unconstitutional.!°° 

Flores has important implications for Congress’ ability to abrogate the 
Eleventh Amendment. Quite simply, Congress’ power to abrogate is limited 
to those statutory provisions which are designed to enforce the specific guar- 
antees of the Fourteenth Amendment or which are a proportionate response 
to a specific constitutional provision.'°' Thus, in determining whether Con- 





tended to alter the federal-state relationship and adopt Title IX pursuant to the Fourteenth 
Amendment, this Court should not assume that it did so. See Schlossberg, 119 F.3d at 1142. 
Consequently, after Flores, federal courts must be skeptical of any assertion that a statute 
was passed pursuant to Section 5 of the Fourteenth Amendment. See Velasquez v. 
Frapwell, 994 F. Supp. 993 (S.D. Ind. 1998) (noting that “even when Congress explicitly 
relies on Section 5, the federal courts should scrutinize the legislation carefully to deter- 
mine whether Congress has exceeded its Section 5 powers”). 

94. 521 U.S. 507 (1997). 

95. See Katzenbach v. Morgan, 384 U.S. 641, 651 (1966); Ex Parte Virginia, 100 U.S. 
339, 345-46 (1880). 

96. Katzenbach, 384 U.S. at 650. 

97. Flores, 521 U.S. at 507. 

98. Schlossberg v. Comptroller, 119 F.3d 1140, 1146 (4th Cir. 1997), cert. denied, 118 
S. Ct. 1517 (1998). 

99. Flores, 521 U.S. at 507. 

100. Jd. at 508. 

101. The significance of Flores is clear. As Judge Cox of the Eleventh Circuit 
explained: 

Two earlier cases, both concerning the Voting Rights Act of 1965, exemplify 
proper exercise of Congress’ Section 5 power. The first case is South Carolina v. 
Katzenbach, which rejected a broad attack on most of the geographically re- 
stricted provisions of the Voting Rights Act. The second is Katzenbach v. Mor- 
gan, which upheld a provision of the Act that invalidated New York’s English- 
literacy voter-qualification rule. Of the two cases, Morgan appears to attribute 
the broadest powers to Congress, arguably recognizing a congressional power not 
only to effectuate Supreme Court-identified rights but also to find Fourteenth 
Amendment rights not yet identified by the Supreme Court. 

The [Flores] Court dismissed the language in Morgan that suggests that 
Congress has broad powers both to interpret the Fourteenth Amendment and 
effectuate Fourteenth Amendment rights, but the Court reaffirmed its holdings 
in these Voting Rights Act cases. The differences between the circumstances un- 
derlying the Voting Rights Act and those leading to the RFRA are, after all, 
striking. Before passing the Voting Rights Act, Congress thoroughly docu- 
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gress’ attempt at abrogation is constitutional, the Court must determine if the 
substantive statutory provisions go beyond the Fourteenth Amendment!” or 
if the provisions are a proportionate response to a documented constitutional 
violation.'°> If the substantive rights at issue are the same as those conferred 
by the Fourteenth Amendment, then the abrogation is valid.'°* Conversely, 
if the substantive rights conferred are greater than those conferred by the 
Fourteenth Amendment, the statute is not a product of Section 5 of the Four- 





mented a history of obvious Fifteenth Amendment violations, and the legislative 
history indicates that the Act’s primary purpose was to vindicate the Fifteenth 
Amendment rights that Southern voting laws and practices were defeating. Con- 
gress took measures tailored to remedy the constitutional violations: the measures 
were limited to prohibiting patently unconstitutional conduct and establishing po- 
licing mechanisms for future violations; they applied only to states where Congress 
found constitutional violations were the most common; and the Act contained 
“bailout” provisions to relieve jurisdictions that complied with the Constitution 
from the Act’s restraints. The Voting Rights Act effectuated established constitu- 
tional guarantees. 

[Flores] and the Voting Rights Act cases teach us these lessons: Only by respect- 
ing Supreme Court interpretations of the Fourteenth Amendment can Congress 
avoid impermissibly interpreting the Amendment itself. Congress nonetheless 
may, if circumstances warrant, tweak procedures, find certain facts to be pre- 
sumptively true, and deem certain conduct presumptively unconstitutional in 
light of Supreme Court interpretation. Thus, legislation enacted pursuant to Sec- 
tion 5 must hew to the contours of Supreme Court-defined Fourteenth Amendment 
rights unless the legislation is a proportional response to a documented pattern of 
constitutional violation. 

Kimel v. Florida Bd. of Regents, 139 F.3d 1426, 1446 (11th Cir. 1998) (Cox, J., concurring 
and dissenting), cert. granted, 1999 WL 24681 (No. 98-791) (U.S. Jan. 25, 1999). 

102. In making this assessment, the U.S. District Court for the Eastern District of 
North Carolina recently observed: 

It is well-established under the Supreme Court’s equal protection jurispru- 
dence that “all persons similarly situated should be treated alike.” The analogue 
of that proposition, however, is equally true: “The Constitution does not require 
things which are different in fact or opinion to be treated in law as though they 
were the same.” In reviewing state legislation that is challenged as denying equal 
protection, the Supreme Court first decides what level of scrutiny the legislation 
demands. Thus, “when a statute classifies by race, alienage, or national origin,” 
the Court applies “strict scrutiny” and the legislation “will be sustained only if [it 
is] suitably tailored to serve a compelling state interest.” Similarly, when legisla- 
tures classify individuals based on their gender, a “heightened standard of re- 
view” is applied. 

Where, as here, Congress’ invokes its power under Section 5 of the Fourteenth 
Amendment, however, federal courts must invert the usual inquiry. The question 
becomes whether Congress is legislating to protect a class cognizable under Section 
1 of the Fourteenth Amendment. If not, even if it explicitly invokes it, Congress 
may not ground its action on the Fourteenth Amendment. 

Brown v. North Carolina Div. of Motor Vehicles, 987 F. Supp 451, 457 (E.D.N.C. 1997), 
aff'd, 1999 WL 66089 (No. 97-2784) (4th Cir. Feb. 12, 1999) (emphasis added) (citations 
omitted). 

103. See Hall v. Missouri Highway & Transp. Comm’n, 995 F. Supp. 1001, 1008 (E.D. 
Mo. 1998); Young v. Pennsylvania House of Representatives, 994 F. Supp. 282, 287 (M.D. 
Pa. 1998). 

104. See Young, 994 F. Supp. at 287. 
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teenth Amendment and the abrogation is invalid.'!°° Because statutes fre- 
quently confer rights well beyond those conferred by the Fourteenth 
Amendment and because few, if any, statutes are based on specific constitu- 
tional violations, abrogation of the Eleventh Amendment will be the excep- 
tion, not the norm.!° 

The analytical framework for determining whether a statutory provision is 
within the contours of Section 5 of the Fourteenth Amendment is best illus- 
trated by considering the ADA.'°’ The Fourteenth Amendment protects dis- 
abled individuals from arbitrary discrimination.'°* Thus, to the extent that 
the ADA merely prohibits disabled individuals from arbitrary discrimination, 
it is coextensive with the Fourteenth Amendment. However, the reasonable 
provisions of the ADA go beyond the mere prohibition of arbitrary discrimi- 
nation. The reasonable accommodation provisions require that affirmative 
steps be taken to assist disabled persons. In a very real sense, disabled per- 
sons are entitled to preferential treatment. Thus, the reasonable accommoda- 
tion provisions go beyond the Fourteenth Amendment.’ Because the 





105. See Hall, 995 F. Supp. at 1008. 

106. Of course, there are instances when Congress can abrogate the Eleventh Amend- 
ment. For example, certain provisions of the Americans with Disabilities Act do nothing 
more than prohibit arbitrary irrational discrimination against the disabled. Because the 
Fourteenth Amendment also prohibits arbitrary, irrational discrimination against the dis- 
abled, City of Cleburne v. Cleburne Living Center, 473 U.S. 432, 446 (1985), these provi- 
sions are co-extensive with the Fourteenth Amendment. Consequently, Congress properly 
could abrogate the Eleventh Amendment for these claims and it has done so. However, 
there are other provisions of the Americans with Disabilities Act which go beyond the 
substantive guarantees of the Fourteenth Amendment. As explained infra notes 109-112 
and accompanying text, Congress cannot abrogate the Eleventh Amendment for these 
provisions. 

107. 42 U.S.C. § 12101. 

108. Cleburne, 473 U.S. at 439. Indeed, classifications based on disability or any other 
immutable characteristic will not be tolerated. See Romer v. Evans, 116 S. Ct. 1620, 1623 
(1996) (“[T]he Constitution neither knows nor tolerates classes among citizens.”). 

109. As the U.S. District Court for the Southern District of Ohio concluded: 
Nothing in the United States Constitution requires [an employer] to accommo- 
date [a disabled person’s] condition. Thus, in enacting the accommodation provi- 
sions, Congress created a substantive right to preferential treatment where no 
such right previously existed under the Equal Protection Clause. 

Nihiser v. Ohio Envtl. Protection Agency, 979 F. Supp. 1168, 1174 (S.D. Ohio) (emphasis 

added) (citation omitted). Similarly, Judge Cox of the Eleventh Circuit observed: 

The ADA is not a valid enforcement statute for the same two reasons the 

ADEA is not. First, like the aged, the disabled enjoy no special rights under the 
Equal Protection Clause. The Supreme Court has never found the disabled to be 
a suspect or even quasi-suspect class. State action discriminating against the 
mentally retarded, a subset of the disabled, is subject to only rational basis re- 
view. The lower courts have interpreted these holdings to require only rational 
basis review for all discrimination against the disabled. And this review is not 
searching: “courts are compelled under rational-basis review to accept a legisla- 
ture’s generalizations even when there is an imperfect fit between means and 
ends.” 
By contrast, the ADA prohibits distinctions built on generalizations — even if 
rational. It prohibits discrimination for practically any reason that does not re- 
flect a business necessity. It requires assessment of each employee’s abilities and 
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ADA’s reasonable accommodation provisions are not enforcing the Four- 
teenth Amendment, Congress’ attempt to abrogate the Eleventh Amend- 
ment for reasonable accommodation claims is invalid.!!° 

While this analytical framework is fairly straightforward, some lower fed- 
eral courts have failed to follow it. Flores seems to require that judges deter- 
mine whether the substantive rights conferred by the statute for which 
abrogation is sought are greater than those conferred by the Fourteenth 
Amendment. However, most of the lower courts have focused on the fact 
that the Fourteenth Amendment provides a substantive right against arbi- 
trary, irrational discrimination.'!! Thus, because the Fourteenth Amendment 
protects from irrational discrimination on the basis of disability and on the 





reasonable accommodation to the point of undue hardship. Thus, the ADA pro- 
vides much greater protection for the disabled than does the Equal Protection 
Clause. 

The second reason the ADA is not enforcement legislation is that it was 
unaccompanied by any finding that widespread violation of the disabled’s consti- 
tutional rights required the creation of prophylactic remedies. In the legislative 
history, Congress did not even mention that the ADA was meant to remedy 
Fourteenth Amendment violations. The committee reports that accompany the 
Act emphasize the discouraging effect of employment discrimination on the dis- 
abled and the costs to society of caring for those who could care for themselves, 
absent discrimination. Far from implying that this state of affairs resulted from 
violations of any constitutional rights, the legislative history and the Act itself 
show that Congress was dismayed by the lack of rights the disabled enjoyed 
before the Act’s passage. Altruistic and economic concerns motivated this Act — 
not defense of the Constitution. The laudability of Congress’s goals provides no 
exception to the limits on Congress’s Fourteenth Amendment power. 

Kimel v. Florida Bd. of Regents, 139 F.3d 1426, 1446 (11th Cir. 1998) (Cox, J. concurring 
and dissenting), cert. granted, 1999 WL 24681 (No. 98-791) (U.S. Jan. 25, 1999) (citations 
omitted). In the same vein, one U.S. District Court in the Fourth Circuit observed: 

In the instant case, the ADA cannot be said to protect a class of individuals 
entitled to heightened constitutional protections. Before the enactment of the 
ADA, it was clear that the Supreme Court was not treating disabled individuals 
as a cognizable class entitled to heightened constitutional protections. In denying 
such treatment to the mentally retarded in Cleburne, the Court wrote: “If the 
large and amorphous class of the mentally retarded were deemed quasi-suspect 
... it would be difficult to find a principled way to distinguish a variety of other 
groups who have perhaps immutable disabilities setting them off from others, 
who cannot themselves mandate the desired legislative responses, and who can 
claim some degree of prejudice from at least part of the public at large. One 
need mention in this respect only the aging, the disabled, the mentally ill, and the 
infirm. We are reluctant to set out on that course, and we decline to do so.” The 
same reasoning applies to the physically disabled as well. 

Brown v. North Carolina Div. of Motor Vehicles, 987 F. Supp. 451, 457 (E.D.N.C. 1997), 
aff'd, 1999 WL 66089 (No. 97-2784) (4th Cir. Feb. 12, 1999) (emphasis added) (citations 
omitted). 

110. Brown, 987 F. Supp. at 456; Nihiser, 979 F. Supp. at 1179. 

111. Coger v. Tennessee Bd. of Regents, 154 F.3d 296 (6th Cir. 1998); Scott v. Univer- 
sity of Miss., 148 F.3d 493, 496 (Sth Cir. 1998); Varner v. Illinois State Univ., 150 F.3d 706, 
710 (7th Cir. 1998); Keeton v. University of Nev. Sys., 150 F. 3d 1055, 1058 (9th Cir. 1998); 
Goshtasby v. Board of Trustees of the Univ. of IIl., 141 F.3d 761, 768 (7th Cir. 1998); Kimel, 
139 F.3d at 1429; Coolbaugh v. Louisiana, 136 F.3d 430 (Sth Cir.), cert. denied, 119 S. Ct. 58 
(1998); Clark v. California, 123 F.3d 1267, 1270 (9th Cir. 1997). 





522 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 3 


basis of age, some lower federal courts simply have assumed that all provi- 
sions of the ADA and the ADEA were passed pursuant to Section 5 of the 
Fourteenth Amendment.'!? Similarly, although Flores permits legislation 
which confers rights beyond the Fourteenth Amendment as long as the legis- 
lation is a proportionate response to a documented constitutional viola- 
tion,!'> the lower courts frequently have given great deference to any 
congressional finding of discrimination in society as a whole.'!* 





112. For example, the Ninth Circuit observed: 

The Supreme Court has previously held that discrimination against the dis- 
abled is a form of discrimination protected under the Equal Protection Clause. 
See City of Cleburne, 473 U.S. at 450. Here, the purpose of both the ADA and 
section 504 of the Rehabilitation Act is to prohibit discrimination against the 
disabled. See 42 U.S.C. § 12101(b) (ADA); 29 U.S.C. § 701(b)(1)(F) (Rehabilita- 
tion Act). In both acts, Congress explicitly found that persons with disabilities 
have suffered discrimination. See 42 U.S.C. § 12101(a) (ADA); 29 U.S.C. 
§ 701(a)(5) (Rehabilitation Act). Both the ADA and the Rehabilitation Act 
therefore are within the scope of appropriate legislation under the Equal Protec- 
tion Clause as defined by the Supreme Court. At the same time, neither act 
provides remedies so sweeping that they exceed the harms that they are designed 
to redress. We therefore agree with the district court that both the ADA and the 
Rehabilitation Act were validly enacted under the Fourteenth Amendment. 

Clark v. California, 123 F.3d 1267, 1270 (9th Cir. 1997). 
113. Kimel, 139 F.3d at 1446. 
114. For example, the Fifth Circuit noted: 

We must give these congressional findings substantial deference. “In review- 
ing the constitutionality of a statute, ‘courts must accord substantial deference to 
the predictive judgments of Congress.’” 

The Court in Flores reaffirmed this bedrock principal when it stated that “it 
is for Congress in the first instance to ‘determine whether and what legislation is 
needed to secure the guarantees of the Fourteenth Amendment,’ and its conclu- 
sions are entitled to much deference.” 

Deference to the judgment of Congress is particularly appropriate in this 
case, because in Cleburne, the Court identified Congress as the ideal governmen- 
tal branch to make findings and decisions regarding the legal treatment of the 
disabled. In Cleburne, the Court stated: “How this large and diversified group is 
to be treated under the law is a difficult and often a technical matter, very much a 
task for legislators guided by qualified professionals and not by the perhaps ill- 
informed opinions of the judiciary.” 

Before enacting the ADA, Congress considered a wide range of evidence 
and made findings. Both the House and the Senate cited seven substantive stud- 
ies Or reports to support its conclusion that discrimination against the disabled is 
a serious and pervasive problem. The legislative history also includes a wealth of 
testimonial and anecdotal evidence from a spectrum of parties to support the 
finding of serious and pervasive discrimination. 

We are satisfied that the extensive record compiled in the legislative history 
fully supports Congress’ detailed findings of a serious and pervasive problem of 
discrimination against the disabled. As stated above, these findings are entitled 
to deference. Because Congress found a significant likelihood of unconstitutional 
actions and therefore a significant “evil” to be addressed, the only remaining 
inquiry is whether the scope of the ADA is so “sweeping” that the statute cannot 
be seen as proportional to the evil Congress sought to address. 

Cooibaugh v. Louisiana, 136 F.3d 430, 435-38 (Sth Cir. 1998) (footnotes and citations omit- 
ted), cert. denied, 119 S. Ct. 58 (1998). 
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By refusing to ascertain whether a statute goes beyond the Fourteenth 
Amendment or whether there is a specific documented constitutional viola- 
tion, some lower federal courts are abdicating their responsibilities with re- 
spect to judicial review. When Congress purports to use Section 5 of the 
Fourteenth Amendment, it is purporting to alter the relationship between the 
States and the federal government.''> Such an alteration of the constitutional 
system should be subjected to a careful searching judicial inquiry. Such con- 
cerns cannot be summarily dismissed by taking the overly simplistic and con- 
stitutionally erroneous view that the Fourteenth Amendment prohibits all 
forms of discrimination.''© Rather, the exact scope of the substance of the 
provision must be compared to the exact scope of the Fourteenth Amend- 
ment. Similarly, although the findings of legislative bodies are generally enti- 
tled to great deference,''’ a finding of a constitutional violation simply 
cannot rest on some generalized assertion that discrimination exists in soci- 
ety.!'® Congress should not be presumed to have acted pursuant to Section 5 
of the Fourteenth Amendment simply because Congress has made genera- 





115. Gregory v. Ashcroft, 501 U.S. 452, 464 (1991) (“[I]nasmuch as this Court in Gar- 
cia [v. San Antonio Metro. Transit Auth., 469 U.S. 528 (1985)] has left primarily to the 
political process the protection of the States against intrusive exercises of Congress’ Com- 
merce Clause powers, we must be absolutely certain that Congress intended such an exer- 
cise. ‘[T]o give the state-displacing weight of federal law to mere congressional ambiguity 
would evade the very procedure for lawmaking on which Garcia relied to protect states’ 
interests.’”). 

116. As Judge Cox of the Eleventh Circuit explained: 

The Clark court concludes that the ADA lies within Congress’ enforcement 
power because the Constitution prohibits discrimination against disabled people. 
This reasoning does not go far enough; it matters what kind of discrimination the 
Constitution prohibits, and whether the ADA was aimed at that kind of discrimi- 
nation. The Coolbaugh and Autio courts make essentially the same mistake. 

Kimel, 139 F.3d at 1448-49, n.2 (Cox, J., concurring and dissenting). 

117. Williamson v. Lee Optical Co., 348 U.S. 483, 488-89 (1955). 

118. As the Supreme Court observed: 

The factfinding process of legislative bodies is generally entitled to a pre- 
sumption of regularity and deferential review by the judiciary. But when a legis- 
lative body chooses to employ a suspect classification, it cannot rest upon a 
generalized assertion as to the classification’s relevance to its goals. A govern- 
mental actor cannot render race a legitimate proxy for a particular condition 
merely by declaring that the condition exists. The history of racial classifications 
in this country suggests that blind judicial deference to legislative or executive 
pronouncements of necessity has no place in equal protection analysis. 

City of Richmond v. J.A. Croson Co., 488 U.S. 469, 500-01 (1989) (citations omitted). See 
also McLaughlin v. Florida, 379 U.S. 184, 190-92 (1964). The reasons for such specificity 
are clear. As the Supreme Court observed: 
Proper findings in this regard are necessary to define both the scope of the injury 
and the extent of the remedy necessary to cure its effects. Such findings also 
serve to assure all citizens that the deviation from the norm of equal treatment of 
all racial and ethnic groups is a temporary matter, a measure taken in the service 
of the goal of equality itself. Absent such findings, there is a danger that a racial 
classification is merely the product of unthinking stereotypes or a form of racial 
politics. “[I]f there is no duty to attempt either to measure the recovery by the 
wrong or to distribute that recovery within the injured class in an evenhanded 
way, our history will adequately support a legislative preference for almost any 
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lized findings of discrimination in society. Instead, all lower federal courts 
must require Congress to meet a burden not unlike that required when it 
seeks to justify racial preferences.!'!? 


CONCLUSION 


On the eve of the third millennium, the Supreme Court started a revolu- 
tion in Eleventh Amendment jurisprudence. After Seminole Tribe, the abil- 
ity of Congress to abrogate the Eleventh Amendment is limited to those 
statutes that were passed pursuant to Section 5 of the Fourteenth Amend- 
ment. After Flores, Congress’ power under Section 5 of the Fourteenth 
Amendment is limited to enforcing the substantive guarantees of the Four- 
teenth Amendment and remedying specific constitutional violations. When 
Seminole Tribe and Flores are read together, it becomes apparent that Con- 
gress can abrogate the Eleventh Amendment only if the statute for which 
abrogation is sought is coextensive with the Fourteenth Amendment or a 
proportional response to a constitutional violation. Because most statutes 
were passed pursuant to an Article I power rather than Section 5 of the Four- 
teenth Amendment and because few statutory provisions fall within the limi- 
tations of Flores, Congress’ ability to abrogate the Eleventh Amendment is 
extremely limited. Indeed, for all practical purposes, Eleventh Amendment 
immunity is absolute immunity in the federal courts.!7° 

Yet, many of the lower federal courts have failed to embrace this revolu- 
tion in Eleventh Amendment jurisprudence. For example, some courts have 
ignored the Supreme Court’s directive that the intent to abrogate must be 
explicit in the statutory text. Similarly, some judges have disregarded the 
question of whether the statute for which abrogation is sought was passed 
pursuant to Section 5 of the Fourteenth Amendment and instead have fo- 
cused on whether the statute could have been passed pursuant to Section 5 of 
the Fourteenth Amendment. Finally, some lower federal tribunals have ig- 
nored the limitations on Congress’ powers under Section 5 of the Fourteenth 
Amendment articulated in Flores. 

This conflict between the Supreme Court’s Eleventh Amendment juris- 
prudence and the lower federal court’s Eleventh Amendment jurisprudence 
cannot stand. Although the conflict will undoubtedly be resolved by the 
Supreme Court, the exact resolution remains unclear. If the Court reaffirms 
the principles of Seminole Tribe and Flores, then the lower federal courts will 
have little choice but to fully embrace the Eleventh Amendment revolu- 





ethnic, religious, or racial group with the political strength to negotiate ‘a piece of 

the action’ for its members.” 
Croson, 488 U.S. at 510-511 (quoting Fullilove v. Klutznik, 448 U.S. 448, 539 (1982) (Ste- 
vens, J., dissenting)). 

119. See Adarand Constructors, Inc. v. Pefia, 515 U.S. 200 (1995). 

120. An unresolved issue is whether the principles of common law sovereign immunity 
preclude a federally created cause of action in state court. If so, then the States effectively 
have absolute immunity in the state courts as well. The Supreme Court will address this 
issue during the 1998-99 term. See Alden v. Maine, 715 A.2d 172 (Me.), cert. granted, 119 S. 
Ct. 443 (1998). 
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tion.'?! Alternatively, if the Supreme Court repudiates or substantially modi- 
fies Seminole Tribe and Flores, then the Eleventh Amendment revolution will 
be nothing more than a footnote in history. 





121. There are indications that the Eleventh Amendment revolution might be ex- 
tended. For example, the doctrine of Ex Parte Young, 209 U.S. 123 (1908), which allows 
federal courts to issue injunctions requiring individual state officials to conform their con- 
duct to federal law, has been limited severely by both Seminole Tribe and Idaho v. Coeur 
d’Alene Tribe, 117 S. Ct. 2014 (1997). Specifically, those decisions revolutionized Eleventh 
Amendment jurisprudence by holding held that the Young doctrine is inapplicable when 
Congress has created a comprehensive remedial scheme, or where “special sovereignty 
interests” are at stake. Consequently, the Young doctrine can no longer be invoked simply 
by asserting that an individual state official presently is violating federal law. Interestingly, 
at least two Justices believe that the doctrine should be limited to those situations where it 
is impossible to obtain similar relief in state court. Jd. at 2035-36 (Kennedy, J., announcing 
the judgment of the Court, joined by Rehnquist, C.J.). 
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CREATING ROLES FOR RELIGION AND 

PHILANTHROPY IN A SECULAR NATION: 

THE DARTMOUTH COLLEGE CASE AND 

THE DESIGN OF CIvIL SOCIETY IN THE 
EARLY REPUBLIC* 


Mark D. McGarvie** 


In recent years, the traditional distinction between public and private edu- 
cational systems has come under attack from proponents of the voucher sys- 
tem, advocates of school prayer or moral instruction in the classroom, and 
older or childless taxpayers frustrated with property tax increases to support 
local schools. This debate has spawned new questions over the degree to 
which the public schools serve societal needs in the education of the nation’s 
youth. While the issues are somewhat different at the collegiate level, the 
culture wars presently being waged on campuses invoke some of the same 
ideological considerations. American society at large is struggling at the 
close of the twentieth century to reconcile conflicting understandings of mo- 
rality, truth, and social good. What may be surprising to people on both sides 
of the debate is that Americans addressed a cultural and ideological divide 
over moral values and societal needs in the immediate context of education 
during the first few decades after creation of the new nation. Then, as now, 
law played a central role in the debate and resolution of the issues. 

Perhaps the major challenge for the early republic was the creation of a 
social system to address perceived social needs. Complicating this struggle 
was the need to harmonize, within this system, two contradictory belief struc- 
tures, Protestant Christianity and Enlightenment humanism, both of which 
had contributed to the recently successful Revolution and shared exalted 
stature in the world-view of Americans.! The Founders not only needed to 
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1. Protestant Christian doctrine accepts the nature of man to be, if not evil, at least 
inclined to evil. According to this worldview, strict laws and enforcement of deference to 
authority are essential to restrain man. Enlightenment humanism regards man as rational, 
reasonable, and sympathetic. Laws, enforced through limited state authority, preserve a 
realm conducive to man’s exploration and development. Alexis de Tocqueville is perhaps 
the first observer of American culture to note the duality of its philosophical inheritance. 
“It is the result of two distinct elements, which in other places have been in frequent hostil- 
ity, but which in America have been admirably incorporated and combined with one an- 
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design a social system that addressed society’s material needs, but to do so in 
a way that expressed national values, goals, and beliefs. As Gordon Wood 
has written, “they were expressing nothing less than a utopian hope for a new 
moral and social order led by enlightened and virtuous men.”* Given the 
beliefs of eighteenth century Americans, this utopian order would have to 
somehow accommodate Protestant Christianity and Enlightenment 
humanism. 


Recent legal historians of the early republic have noted that law func- 
tioned “semi-autonomously” in shaping the values and institutions of Ameri- 
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CHURCH Vi-vii (1975) [hereinafter MEAD, NATION]. Finally, in 1977, Mead wrote, “I have 
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can society.* While they have relied primarily on private law cases to support 
their thesis, the use of law to resolve the ideological tension between the two 
contesting world-views of the period is also evident in public law cases. The 
Supreme Court’s 1819 decision in the Trustees of Dartmouth College v. 
Woodward,* reminded the American people of the Constitutional compro- 
mise regarding religion and clarified the roles of churches and benevolent 
societies within the new nation. 


The early republic was a period of contentious debate over the form of the 
new social institutions and the values to be embodied in and disseminated by 
them. As new institutions were created to reflect the ideals of the new re- 
public, old ones had to be torn down. This involved removing the churches 
from their roles of public authority through the process known as “disestab- 
lishment.” On the eve of the Revolution, nine of the thirteen colonies recog- 
nized an established church supported by public tax dollars. Furthermore, 
Christian leaders in all colonies contributed to the design of laws reflecting 
theological influences, and the churches assumed major roles in providing 
education, care for the needy, and the maintenance of community records. 
Disestablishment began during the war as New York, North Carolina, and 
Maryland acted to divorce the Anglican Church from public support and re- 
sponsibility. The process continued in the last years of the eighteenth cen- 
tury and the early years of the next. Only Massachusetts perpetuated its 
church-state relationship past the second decade of the nineteenth century, 
finally disestablishing its Congregational Church in 1833.° 
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6. In 1776, the Constitutional Congress encouraged the newly independent states of 
America to assert their independence and political legitimacy through the drafting of the 
constitutions. These initial constitutions evince the struggle that states faced in separating 
religious practices and beliefs from governmental activities while still hoping to utilize local 
churches to provide moral instruction and basic education. The devotion to church state 
separation is apparent in Georgia’s 1777 Constitution which renamed St. Paul, Christ 
Church, and St. James Parishes as Richmond, Chatham, and Liberty Counties, respectively. 
Delaware and Georgia prohibited clergymen from public officeholding, and several states, 
such as Pennsylvania in 1776, secured the rights of their citizens to be free from sectarian 
pressures. Yet, Massachusetts, North Carolina, New Hampshire, and Vermont each, to 
varying degrees, recognized the need of the state to support “religious instruction.” Signif- 
icantly, New Hampshire, home of Dartmouth College, included in its 1784 Constitution a 
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AND OTHER ORGANIC Laws OF THE UNITED STATES, (Benjamin Perley Poore ed., 1878); 
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A variety of social and ideological factors contributed to disestablishment 
during the early republic. The fear of the church as a vehicle of elitism, the 
plurality of the different sects in a diverse American population, a recent 
history of religious toleration, and the incompatibility of a prescribed religion 
with the avowal of personal liberties have all been appropriately cited as 
precipitants to the unprecedented actions of this period.’ Yet, disestablish- 
ment was not so simple as the enactment of a constitutional provision or 
statute separating church and state. It involved the beliefs and patterns of 
life of all Americans. 

American Christianity changed during this era both in response to the so- 
cial and ideological factors just described and to the new legal environment 
in which it found itself. Natural religion, based on the Newtonian assump- 
tions of rational order and natural law, reconceived of God as a benign Crea- 
tor removed from intervention in man’s earthly pursuits. Deism and 
Unitarianism prospered to the degree that, in 1822, Thomas Jefferson could 
write: “I trust that there is not a young man now living in the United States 
who will not die a Unitarian.”* Defenders of a more orthodox faith, from 
Jonathan Edwards through Nathaniel William Taylor, Charles Grandison 
Finney, and Lyman Beecher nonetheless felt compelled to attempt to recon- 
cile Enlightenment humanism with orthodox Calvinism. Religious change 
was not confined to the realm of doctrine. Consistent with the developing 
contract law and its corporate model of institutional legitimacy, churches 
adopted a new form as private voluntary associations. In becoming incorpo- 
rated denominations, churches gained secular protection of their existence, 
but exchanged coercive power over potential followers for a dependence 
upon persuasion.” 

Disestablishment and the resultant development of denominations con- 
tributed to the division of civil society in the 1790s and early 1800s into two 
realms of institutional authority - one secular and the other denominational 
Christian. Yet, separation does not imply exclusion. The story of civil society 
in the early republic deals in large part with how denominational Christian- 
ity, though divorced from public institutional power, continued its tremen- 
dous influence. 

The society of the early republic depended upon private churches to serve 
public needs. Americans could not implement the marginalization of denom- 
inations while they relied upon them for education and care for the needy. 
Similarly, local and state governments relied on private business ventures to 
dig canals and improve rivers, build roads, create banks, operate mills, and 
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form insurance companies. Incorporation seemed to encourage investment 
in the service of public needs through use of the profit motive while still 
preserving some state control over these enterprises. The perception of cor- 
porations as quasi-public entities is reflected in the fact that legislative action, 
frequently premised upon a showing of public interest, created all corporate 
charters during this time. This blurring of the distinction between public and 
private realms, as well as between church and state, continued until 1819. 
That year, the Supreme Court reminded Americans of their earlier compro- 
mise in its Dartmouth College decision. 

While historians have looked to the Dartmouth College decision as an in- 
dication of the growth of national authority in the federalist system, legal 
scholars have focused most of their attention on the decision’s importance in 
the development of corporate law.'® Both approaches de-emphasize the de- 
cision’s significance in the design of civil society in the early republic. The 
importance of the Dartmouth College decision for the ultimate design of civil 
society rests in its delineation of private and public spheres, and in the pro- 
cess, its confirmation of the Constitutional separation of church from state. 
Implicit in the decision is the perception of churches as private associations 
able to profess dissenting opinions. While any number of church affiliated 
endeavors might have lead to the Court’s ruling, the most immediate crisis 
arose over the form of higher education in the early republic. 


HIGHER EDUCATION IN THE EARLY REPUBLIC 


Schooling in America has always served as more than a means of transmit- 
ting knowledge. Bernard Bailyn notes that the first schools in colonial New 
England reflected the growing concern that families could not maintain cul- 
tural values on their own.'! Throughout colonial America, well into the late 
eighteenth century, Protestant Christianity not only provided the doctrinal 
basis of cultural education but also the funding, supervision, and religious 
texts for learning to read and write.'* In the colonial model, moral education 
rested on the teaching of Christian piety and deference to social authority. 

Gordon Wood writes that the Revolution created an opportunity for 
Americans to express their “republican tendencies.” This necessarily in- 
volved the way in which people thought about themselves and their relation- 
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ship to the community. Wood notes that “adopting republicanism was not 
simply a matter of bringing American culture more into line with the society. 
It also meant an opportunity to abolish what remained of monarchy and to 
create once and for all new, enlightened republican relationships among peo- 
ple.”'> Part of this transition involved the transformation of “subjects” into 
“citizens.” Wood identifies three components of this new citizenship.'* First, 
the revolutionary era abolished “artificial distinctions” such as rank or title 
and recognized all men as equal in liberty and station. Social and economic 
distinctions would be attributable to merit, not privilege. Access to property 
and the legal protection of it, like the exercise of political autonomy, were 
rights derived from nature and secured in citizenship. Second, the liberal- 
minded revolutionary did not define his citizenship parochially. Loyalty to 
the revolution and to the emerging republic was easily integrated with cos- 
mopolitanism, through which Americans believed themselves participants in 
a trans-Atlantic Enlightenment culture.'> Last, but most significant to the 
republican conception of citizenship, was the valuation of civic virtue. Late 
eighteenth-century Americans recognized two forms of virtue. Private virtue 
involved the voluntary limitation of one’s own exercise of liberty in recogni- 
tion of the rights of others. Public virtue required the sacrifice, by men of 
special talent, of the opportunity of more lucrative endeavors in order to 
serve the public.'° Perhaps most importantly, Americans reconceived of mo- 
rality as “civic virtue” rather than “Christian piety.” The inculcation of civic 
virtue was a prerequisite to the maintenance of a citizenry capable of self- 
government. Republican education would have to reflect this change in the 
public’s conception of morality. 


One of the unusual characteristics of the revolutionary era, relative to the 
rest of American history, is the degree to which a single ideology, republican- 
ism, dominated the political consciousness of the American people.'’? Both 
of the parties arising within the Washington administration accepted the 
classical republican reliance upon virtue but differed in their confidence in 
the degree to which the American people were possessed of virtue. The old 
Constitutional era divide between federalists and anti-federalists expressed 
itself in the 1790s as the Federalist Party of Hamilton and Adams sought to 
restrain the democratic excesses they perceived as emanating from the Jeffer- 
sonians in the Democratic-Republican [Republican] Party. 


Different interpretations of American cultural ideals erupted after 1800 as 
expressed by the Second Awakening!* and the ascendancy of the Jeffersoni- 
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ans. Classical republicanism had tempered liberty with virtue, the social rec- 
ognition that liberty is not license and that the good of the commonwealth 
required voluntary restraints. The tenuous reliance on virtue to prevent an- 
archy seemed to many Federalists to have been overwhelmed by Jeffersonian 
liberalism after 1800. Wood writes: “All they [Federalists] and their Republi- 
can successors had was the assumption, attributed in 1806 to Jefferson, ‘that 
the public good is best promoted by the exertion of each individual seeking 
his own good in his own way.’”!? Joyce Appleby recognizes this developing 
liberalism as the expression of Adam Smith’s Enlightenment doctrine that 
political and economic freedoms, both naturally derived, must go hand-in- 
hand to realize economic efficiency and political self-determinism.”° In the 





the eighteenth century, strict Calvinist doctrine was modified to take account of the indi- 
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which empowered the believer in securing his own salvation. From 1790 through the 1820s, 
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early 1800s, Americans did their best to realize this social ideal as private 
pursuits tended to take priority in the national consciousness. Common law 
judges used the law to redefine the roles of people in society. In the process, 
they helped to supplant a communitarian republican ideal with an individual- 
istic one rooted in contract as an expression of legal independence and 
equality.7! 

Focusing on the important political and economic aspects of this debate 
unfairly minimizes the degree to which religion, and its influence on one’s 
worldview, contributed to the cultural schism. The Enlightenment en- 
couraged people to rely on their own reason and rationality both to discern 
nature’s laws and to apply their own judgment to create a better world. In 
this, humankind is the primary actor. Humanistic philosophy may conceive 
of God as a distant creator, rendered benign by his own unobtrusiveness; or 
even as an anachronism, irrelevant in a society of human construction in 
which the golden rule had come to replace the Ten Commandments as a 
guide to behavior. The Enlightenment religion tolerated a republican educa- 
tion reflecting both the changed conception of morality from piety to virtue 
and the elevation of individual over community as the primary social unit. 
Yet, for many individuals, religion remained a matter beyond human reason 
and rationality, rooted in a mystical spiritual world that forever would exceed 
human comprehension. In this world, God, as a living spiritual entity, did 
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unceasing battle with Satan for human souls. The need to design institutions 
to preserve public order against human tendencies to sin, incorporating the 
teaching of God’s laws as moral absolutes, derived from these beliefs. 

Religiously conceived voluntary associations reflect the degree of pietistic 
concern, and even hostility, toward the mainstream culture. The founders of 
the American tract society in 1814, committed to publishing pamphlets and 
books expressing Christian doctrine and morals, conceived of secularists as 
“the enemy” and expressed their contest with the “satanic press” in terms of 
war: “there is in this direction an invasion of the private virtue and public 
morals of the nation, more insidious, but not less formidable, than the ap- 
proach of a foreign army, with all the demoralizing influence of war.”?? The 
extent of social division, and the degree of religious difference it contained, is 
further evident in the hostility directed toward Freemasonry, with its em- 
brace not only of liberal republicanism but also of rational religion and secu- 
lar millenialism.”? 

It is precisely these variant views of American society that precipitated 
campus eruptions of the early republic. The conflict over the teaching of the 
young was a battle over the vision of American society itself. Republicans 
sought to teach practical knowledge and a humanistic morality fitting the 
young for business, politics, and citizenship. Their opponents objected to the 
loss of deference to God, the threat to social order, and the degradation of 
public morals that such a humanistic curriculum promised. The contrasting 
views of the type of morality that should be taught in the schools prompted 
extensive debate, even reaching the Congress and the Constitutional Con- 


vention. Representative of a moderate republican view, Benjamin Rush 
commented that after the Revolution, the more difficult task remained — that 
of bringing “the principles, morals, and manners of our citizens into harmony 
with republican institutions.” In contrast, a Massachusetts writer of the same 
time contended that the “turbulent passions of mankind” can be restrained in 
only three ways: by punishment, reward, and by “prepossessing the people in 
favor of virtue by affording publick (sic) protection to religion.”** The seeds 
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of the debate were sown in the Revolutionary era and by the early 1800s had 
ripened into open controversy. The contest for control of Dartmouth that 
resulted in the Supreme Court decision of 1819 was, by that time, a capstone 
on decades of conflict. 

An early instance of campus tension occurred in what was then the na- 
tion’s capital. The College of Philadelphia was the only colonial college to be 
chartered without any religious affiliations; however, it soon came to reflect 
the interests of the Anglican Church, a pillar of mid-eighteenth-century Phil- 
adelphia society. During the Revolution, radicals dominated Pennsylvania 
politics and pushed for sweeping change in their society. One of their targets 
was the College. On September 9, 1779, President Reed, the highest execu- 
tive of the state, assailed the Trustees of the College for failing to seek “the 
aid of government for an establishment consistent with the Revolution, and 
conformable to the great changes of policy and government.” The Assembly 
promptly added its voice, asserting that the Anglican trustees were “danger- 
ous and disaffected men” who had “troubled the peace of society, shaken the 
government, and often caused tumult, sedition, and bloodshed.” Most signif- 
icantly, they had “narrowed the foundation of the said institution,” forgetting 
the founding purpose of the school to educate the young men of the state in a 
non-sectarian manner. “[T]he original and fundamental principle of the Col- 
lege, by which it was bound to afford perfect equality of privileges to all reli- 
gious denominations, had not been fully maintained.” The Assembly voided 
the old charters and reformed the school as the University of Pennsylvania.”° 

In 1789, after the Revolutionary fervor had dissipated, the original char- 
ters were reinstated and the Assembly admitted that the actions of 1779 had 
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been an unlawful deprivation of private rights by legislative action. Yet there 
was no returning to the prewar structure. The college was left without state 
funding and faced the prospects of competing with a state university. Public 
demand for a state university reflected desires for a broad-based secular insti- 
tution rather than a denominational seminary. On September 30, 1791, the 
College of Philadelphia, unable to stand on its own, merged into the Univer- 
sity of Pennsylvania under the control of a joint Board of Trustees of which 
the governor of the state served as President.*° 

Some of the same forces that restructured the College of Philadelphia dur- 
ing the Revolutionary War also affected King’s College in New York. As one 
observer noted, republican sentiments during the war could hardly tolerate 
the maintenance of a college named “Kings,” the charter of which provided 
for the Archbishop of Canterbury to sit on its Board of Trustees.*”? The 
school closed until hostilities ceased. In May of 1784, the New York legisla- 
ture created a public corporation, the University of the State of New York, 
renamed King’s College Columbia College, and made it the first division of 
the University. The regents of the University included church delegates, but 
government officials and elected county representatives comprised the ma- 
jority of the Board. In 1787, the state legislature eliminated all clerical repre- 
sentation among the regents, banned chapel, and eliminated a religious 
requirement for the University President and test oaths for the faculty. De- 
nominational schools were allowed to exist as separate entities under a state- 
wide administration. The legislature then reviewed the old charter of 
Columbia College and returned it to the church. In the 1800s, the tenuous 
relationship between the state legislature and the Episcopal Church became 
exceedingly strained. The Episcopalian hierarchy, due to changes in curricu- 
lum and the philosophical environment of the University, no longer deemed 
it a safe place to train ministers. The state resented the Episcopalian influ- 
ence in the first college in its University system. In 1817, the General con- 
vention of the Episcopal Church saved both parties further embarrassment 
by severing its ties to Columbia and establishing its own General Theological 
Seminary.78 

Virginia was no more radical than some other states in what it did in the 
era of the Revolution; it merely appears that way in historical context be- 
cause Thomas Jefferson was behind many of the state’s actions and framed 
them in the most uncompromising ideological language. In 1776, Jefferson’s 
plans to transform the character of the College of William and Mary came 
before the State Assembly. He argued that the school failed to meet the 
social needs of the state and proposed to transform it into a state university 
free of religious influences, governed by a board responsible to the legisla- 
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ture. Jefferson proposed dropping divinity from the curriculum and enlarg- 
ing the scope of study so as to be helpful in the training of social leaders. He 
planned to include in the curriculum Indian culture and language, modern 
languages, history, law, botany, chemistry, astronomy, mathematics, moral 
philosophy, natural philosophy, natural history, medicine and ancient lan- 
guages. The plan gained little support. It alienated both the Anglican au- 
thorities in Virginia and strict secularists who did not wish even a titular 
Anglican school as Virginia’s state college. The proposal failed in the Assem- 
bly. However, in 1779, Jefferson, as Governor, implemented part of his plan. 
He asserted that the State must act in order to ensure that “those who are to 
be the future guardians of the rights and liberties of their country may be 
endowed with science and virtue to watch and preserve that sacred deposit.” 
The College, as previously constituted, could not meet the state’s purposes. 
The Board of the College was changed, divinity was eliminated, and five of 
Jefferson’s proposed subjects were added to the curriculum with new faculty 
members brought in to teach them. In his autobiography, Jefferson acknowl- 
edged that he sought at that time both to remove the Anglican influence 
from the school and turn the private college into a state university.”’ Inter- 
estingly, he encountered the most opposition from those Virginians who be- 
longed to minority religious sects and feared that Jefferson could gain state 
control of the school but could not rid it of its Anglican essence. They most 
feared an alliance between the State and the Anglican Church. 


Jefferson’s changes to William and Mary served as a preview of what he 
would do at the University of Virginia. Jurgen Herbst writes that: “The 
[U]niversity [of Virginia] was to be, in effect, a secular church, independent 
of the state’s denominations and churches, and a zealous guardian of republi- 
can political philosophy.”*° The school was founded by legislative action on 
January 25, 1819. For the next six years, Jefferson, while on the Board of 
Visitors, devoted a considerable amount of his energies to designing the aca- 
demic village, recruiting faculty, and raising contributions. The University of 
Virginia instituted lectures in place of recitation, selected free election of 
classes rather than a fixed curriculum, emphasized the teachings of science, 
government, law, and philosophy, and aspired to create a scholarly environ- 
ment in which students and faculty lived and studied together in colleges. 
Jefferson’s vision largely comported with the Enlightenment ideas of the sec- 
ular intellectual quest, and his design raised no small amount of antagonism 
among Virginia’s Anglican establishment. The opening of the University in 
1825 reflected not only the dedicated efforts of Jefferson, but also the social 


acceptability of his secular plan for higher education in Virginia at that 
time.*! 
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The history of Yale College provides an instance of a religious institution 
accommodating change in order to preserve its favored position in a state. 
Dissatisfaction with Congregational Yale developed early, during the tenure 
of College President Thomas Clap (1740-66). Clap was adamant in asserting 
that Yale was a product of a religious society. According to Clap, the 
school’s purpose was to train sectarian ministers, not to teach liberal arts to 
future secular leaders. Students and the Connecticut legislature voiced disap- 
proval in Clap’s pedagogy, referring to the school’s charter which established 
the school as a place “wherein youth may be instructed in the arts and sci- 
ences who through the blessings of Almighty God may be fitted for public 
employments in both church and civil service.”? Critics claimed Clap ful- 
filled only the part of this responsibility concerning service to the church. 
The school’s Congregational trustees accepted Clap’s resignation in 1766, 
thereby momentarily avoiding state control.*4 

Then in 1777, the Connecticut Assembly proposed to assume responsibil- 
ity over curriculum and faculty appointments. The trustees of Yale re- 
sponded by naming Ezra Stiles as President. A New England liberal, Stiles 
encouraged academic freedom and sought to develop a superior college to 
serve broad cultural interests. He proposed to build a university that would 
both serve the economic and leadership needs of the state and encourage 
republican citizenship. For instance, Stiles asserted the need for a law curric- 
ulum not to train lawyers, but to form citizens by providing “the discipline 
and education . . . in that knowledge which may qualify them to become 
useful members of society.” He gained legislative support for his program. 
Stiles sought a broad constituency, recognizing that colleges needed multiple 
sources of financing to survive. Despite his own Congregationalist back- 
ground, he encouraged discussion of religious and political issues in a toler- 
ant and supportive environment. For years his suggested issue for senior 
debates was: “Whether Civilians [sic] ought to be joined with Ecclesiastics in 
the Corporation of Yale College.”*4 

Although Stiles’ tenure helped the Congregationalists retain control of 
Yale through the critical years of Revolution, tensions remained. The Con- 
gregational Church itself divided among Unitarians and orthodox Calvinists. 
Fifty years of relative religious laxity following the Great Awakening came to 
an end in a new wave of revivals in the 1790s, as conservative churchmen 
sought to save both their church and their society from the ravages of infidel- 
ity. Yale was torn apart both by intramural debate within the church and by 
those in society who advocated a strictly secular educational model. Begin- 
ning in 1783, a series of letters published in the Connecticut Courant and 
Intelligencer under the name Parnassus called for citizen control of the Yale 
Corporation Board and the elimination of theology from the curriculum. In 
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1792, in response to increasing calls for a more republican institution in its 
state, the Connecticut Assembly conditioned that year’s monetary grant to 
Yale upon the corporation’s consent to the addition of eight secular members 
to the corporate board, consisting of the governor and seven members of his 
council. Yale accepted.*° 


However, the secular trend at Yale was soon to be reversed. Timothy 
Dwight became President of Yale in 1795. He deplored the degenerate state 
of the campus, at which the church seemed an extraneous building and the 
students read Thomas Paine and evinced knowledge of French philosophy by 
referring to each other as “Voltaire,” “Rouseau” or “D’Alembert.” Dwight 
epitomized the Second Awakening figure who recognized the need to combat 
the infidelity of Enlightenment reason with the assertion of Calvinist scholas- 
ticism. He led a series of campus revivals to rescue Yale for the church, be- 
ginning with a momentous event in 1802 at which fully one-third of the 
students expressed conversion. 


Loved by the students, Dwight was despised by Connecticut Republicans. 
He became a symbol of “political congregationalism” to Connecticut Repub- 
licans who feared a religious hierarchy. These Republicans united with An- 
glicans, Methodists, and religious free-thinkers in 1816 to form the Toleration 
Party, which succeeded in disestablishing the Congregationalist Church in 
Connecticut in 1818. The more than twenty-year battle over disestablish- 
ment provides evidence of the degree to which different groups of Americans 
conceived of contrasting images of their society. Dwight contended that the 
teaching of Enlightenment philosophy was part of a sinister plan to extermi- 
nate Christianity and destroy society from within by promoting vice and dis- 
couraging virtue. He presented the public with two alternatives, Christianity 
and infidelity, with Jefferson and his Republican ilk clearly joining Voltaire, 
Rousseau and the other agents of Satan in the infidel’s camp. The republican 
liberals were just as adamant and defamatory in their condemnations of 
Dwight.*° 


Massachusetts made Harvard its state university in its 1780 constitution. 
The school’s charter was essentially rewritten by the creation of a new body, 
the Board of Overseers, to govern the University. The Board consisted of 
the Governor, political leaders, the University President, and Congregational 
ministers. Massachusetts funded the school, albeit sporadically, throughout 
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the remainder of the eighteenth century. Yet state affiliation did not create 
immunity to the political and religious controversies that afflicted other col- 
leges at the turn of the century.*’ 

Boston’s social elite in the early 1800s constituted an odd mixture of polit- 
ical conservatism and religious liberalism, a unique group of Federalist Uni- 
tarians. The leading families composing this social elite also dominated 
Harvard, and sought to protect it from both Republican liberalism and ortho- 
dox Calvinism. In 1810, a tenuous Federalist majority in the Massachusetts 
legislature attempted to safeguard Harvard from political control by limiting 
the Board of Overseers to fifteen ministers and fifteen lay people and by 
making it self perpetuating. Yet in 1812, following Republican victory in 
statewide elections, the Senate rewrote the law to return elected officials to 
the Board. Finally, in 1814, following another Federalist election victory, the 
legislature recognized the futility of continual political battles over the 
school. It returned to the 1810 model granting Harvard its independence, but 
also appropriated new dollars to Bowdoin College and Williams College.** 
This action was both a surrender of control over Harvard to Boston’s elite (a 
victory for the Federalists) and the recognition of a need for alternative 
schools in which republican sentiments might find a more comfortable home. 
The next year, Orthodox Calvinists established Andover Theological Semi- 
nary as their alternative to Harvard. The Calvinists also founded the Bangor 
Theological Seminary in 1816.*° 

Pluralism in the choice of education did not assuage the liberal Massachu- 
setts press. In 1819, the year of the Dartmouth College decision, editorials 
called for the state to take public control of the centerpiece of its system for 
public education. Harvard continued to be seen as a home of elitism and 
religious fervor, both of which threatened American self-government. Edito- 
rials of the time pointedly made this connection, calling Harvard “a body 
made up of the priesthood and of lawyers . . . who are anxious to teach our 
children what to think, and how to vote, and when to act.”*° 

Created by charter in 1789, the University of North Carolina opened in 
1795 as a product of a post-Revolution republican enthusiasm, albeit of a 
distinctly southern Federalist variety. The school’s embrace of Enlighten- 
ment humanism expressed itself in faculty appointments and course offerings 
reflecting heterogeneous political and religious opinions. In North Carolina, 
conservatives, unable to overcome the Republican control of the govern- 
ment, responded by funding new private schools teaching their own religious 
orthodoxies to compete with the program of the state university.*! 
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Similarly, in Vermont, two colleges reflected contrasting views of society. 
The state university in Burlington, founded in 1800, professed the desire of 
the people “to leave to every man a full and perfect liberty to follow the 
dictates of his own conscience” as to religious matters. While the legislature 
had the institutional authority to speak for the people of the state, many 
Vermont inhabitants refused to accept its pronouncements and actions as the 
final words on education. Middlebury College, founded by orthodox 
Presbyterians and Congregationalists presented an alternative to the school 
in Burlington, which they perceived as “anti-Christian, dangerous to the 
morals of students and conducive only to clamor, confusion, and chaos.”4 

Kentucky, in 1799, rechartered previously “private” Transylvania Univer- 
sity as the cornerstone of its state university system. Yet changing the charter 
proved easier than changing the educational environment of the Presbyterian 
school. In 1801, Professor James Welch, himself a Presbyterian, was accused 
of harassing students expressing “republican or deistic sentiments.” The leg- 
islatively created Board of Trustees forced him to resign, but the incident 
evinced conflicting visions of the role of education in Kentucky. Then in 
1815, Presbyterian clergyman and University Principal James Blythe 
presented a sermon castigating the nation’s republican leadership as “hea- 
thens” and asserting that the principle of separation of church and state had 
been “rocked in the cradle of French atheism.” The legislature formed a 
committee to investigate the school and found the Board of Trustees parti- 
sanship “an ulcer cancerous in its nature” and inconsistent with the state’s 
commitment to republicanism. The Trustees attempted appeasement by ac- 
cepting Blythe’s resignation and electing Horace Holley in his place. Holley, 
a Unitarian described as having adopted “some sentiments formerly enter- 
tained by the celebrated orator Priestly,” was hardly a man in the schools’ 
historical Calvinist mold. Nevertheless, the legislature was not satisfied. On 
February 3, 1718, the governor signed an “act further to regulate the Transyl- 
vania University” replacing the trustees with political appointees serving two- 
year terms.*? 

People in Kentucky who did not share the legislature’s perspective on 
higher education were limited in their options. College charters approved by 
the Kentucky legislature between 1792 and 1820 contained provisions prohib- 
iting the “inculcation of religious doctrines peculiar to any one sect of Chris- 
tians” and further banned the use of the Bible in class, as well as courses in 
church history. Moreover, each charter allowed the state to “repeal, alter, or 
amend” it at any time if the school acted in a manner inconsistent with legis- 
lative goals. 

The legislature in Georgia designed a system of education much like that 
of New York. The “University of Georgia” consisted of preparatory schools 
and Franklin College at Athens and incorporated state supported and wholly 
private schools under its umbrella. As in other states, between 1801 and 
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1820, orthodox Christians and Jeffersonian Republicans wrestled for control 
of the university. In Georgia, the Presbyterians, constituting a plurality, 
gained political control with support of other orthodox denominations. The 
university functioned as a Presbyterian school system through the 1820s. 
Similarly, in Maryland, orthodox Christians retained sufficient political voice 
to prevent the legislature from imposing any limitations on religious prefer- 
ence established by schools chartered in that state.* 


As this quick survey reveals, prior to 1819, throughout the United States, 
orthodox Christians contested with Enlightenment Republicans for control 
of the schools. The battle over education was really a battle over the values 
of the society. In the process of this struggle, a new societal design began to 
emerge. 


Several conclusions can be drawn regarding higher education in this pe- 
riod. First, the republican enthusiasm of the Revolutionary era, transformed 
into liberalism by the Jefferson Republicans, persisted into the nineteenth 
century to influence the form of civil institutions, including colleges and uni- 
versities under state control. These influences included the demand for reli- 
gious tolerance, secular curricula, and the teaching of virtue derived from 
republican ideals. Second, the proliferation of competing denominations and 
the reaction to Enlightenment humanism expressed through the Second 
Awakening embodied an alternative vision of American society that con- 
tested with the dominant secular model. Third, both the advocates of repub- 
licanism and orthodoxy largely ignored distinctions between “public” and 
“private” in attempting to impose their ideal vision of civil society upon the 
whole. Consequently, the colonial model of shared public and private re- 
sponsibility for serving educational needs persisted in form but not in sub- 
stance. Civil society continued its reliance on the combined efforts of private 
and public forces to provide education; but, the resultant institutions were 
not products of community consensus as much as the results of an unresolved 
political and ideological contest. Fourth, the constitutional guarantees of the 
protection of contract, freedom of religion, and the separation of church and 
state remained muddled as various state legislatures pursued political agen- 
das openly violative of protected rights. Perhaps, most importantly, state leg- 
islatures consistently repudiated school and university charters in order to 
redesign educational institutions to serve political ends. Some religious bod- 
ies retained a modicum of control over their schools by accepting legislative 
direction in curricula and faculty appointments. Others relinquished estab- 
lished schools to the state and resolved to form competing schools under 
their control. A few used the courts to attempt to enforce their rights as 
private corporations. State court decisions affecting the College of Washing- 
ton (1797), Davidson Academy (1803), and Columbia (1807) presented a 
challenge to the status quo not fully appreciated until the Supreme Court 
ruling in 1819. 
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THE DARTMOUTH CASE 


In 1740, Dr. Eleazor Wheelock, minister of the Second Congregational 
Church in Lebanon, Connecticut, embraced the “new light” doctrine born in 
the Great Awakening and three years later his more traditional parishioners 
asked him to leave the pulpit as part of their plans for “regulating abuses and 
correcting disorders in ecclesiastical affairs.” Deprived of his pastorate, Dr. 
Wheelock turned to teaching as a means of supporting himself while continu- 
ing to deliver his religious message. In 1754, he began Moors’ Indian Charity 
School to educate the Native Americans in the message of Christ. Dr. 
Wheelock initially funded his school through contributions from local sub- 
scribers and missionary societies, but in 1765, he succeeded in raising sub- 
stantial funds from wealthy Englishmen who were convinced of the merit of 
his endeavors. The chief investor in this enterprise was the Earl of 
Dartmouth who, like other significant subscribers, was promised a trustee- 
ship in the corporate body once corporate status was obtained. 

The influx of cash enabled Wheelock to address grander aspirations. Tir- 
ing in his attempts to educate the Indians, he conceived of starting a college 
for the training of ministers. Various colonies competed to be the home of 
Wheelock’s well-funded new school. New Hampshire offered both free land 
and a charter that allowed the trustees considerable freedom in managing the 
school’s affairs, and thereby won the contest over the school’s location.*° 


As Wheelock had raised the funds for the school on the premise of educat- 
ing Indians, titular adherence to that goal needed to be retained. Indeed, it 
was noted in the school’s charter that the state was enticed to grant land to 
Wheelock for an Indian school, “considering that without the least impedi- 
ment to the said design, the same school may be enlarged and improved to 
promote learning among the English, and be a means to supply a great 
number of churches and congregations, which are likely soon to be formed in 
the country, with a learned and orthodox ministry.”*” But practice, not lan- 
guage, proved the best indicator of Wheelock’s intentions, as only eleven In- 
dians graduated from the college before 1900. 

Wheelock successfully chartered his educational operation, in the name of 
The Trustees of Dartmouth College in 1769. He worked through the Royal 
Governor of the Province of New Hampshire to obtain the charter from the 
British Crown. The charter confirmed the major donors as trustees and gave 
them the sole authority to name their successors. The future of the college 
was secured in perpetuity, with the charter being a grant “for us, our heirs 
and successors forever . . . that there shall be in the said Dartmouth College, 


from henceforth and forever, a body politic, consisting of trustees of said 
Dartmouth College.”** 
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The charter specifically provided that the Trustees could manage the col- 
lege as a lawful business operation. Eleazor Wheelock was named President 
and given the authority to name his successor with concurrence by the Trust- 
ees. The Trustees held sole authority to elect all subsequent Presidents, and 
to remove or appoint any officer, teacher, or employee of the school. Lastly, 
the charter asserted that the Trustees of Dartmouth College existed as an 
independent corporation, not requiring any further “license, grant, or confir- 
mation,” in order to maintain its independence in the future.*? 

In the years during and immediately after the war, New Hampshire paid 
little attention to the small college in the mountains. Wheelock died in 1779 
and was succeeded by his son John, the first lay college president in America. 
New Hampshire began to increase its support of the school during the late 
1780s, partly in response to efforts from Vermont to induce Dartmouth to 
move to that state. Dartmouth received a land grant from New Hampshire 
of 42,000 acres in 1789, another land grant in 1807, and sporadic monetary 
grants in the 1790s.°° The only college in New Hampshire, created as a pri- 
vate, religiously inspired, educational corporation, received both state aid 
and private funds in support of its purpose. Moreover, Dartmouth appealed 
to the state legislature for support of its mission to serve the state’s educa- 
tional needs, as did other “private” schools during this era, and willingly 
made concessions in curriculum in return. 

Conflict came to Dartmouth in the first decade of the new century. 
Throughout the 1780s and 1790s, state legislatures imposed secular curricula 
and the teaching of a republican conception of virtue upon denominationally 
controlled institutions. By the early 1800s, the religious counter-revolution 
reasserted demands for greater Christian piety in American society. 
Dartmouth came under attack for its religious laxity. 

Undergraduate religious societies began forming on New England college 
campuses in the 1790s. The 1802 revival at Yale spawned increased religious 
enthusiasm at many of these schools. But it is incorrect to perceive this 
movement just as a battle for souls. The real issues were societal, not per- 
sonal, as pietistic Americans expressed reactionary displeasure at secular hu- 
manism, which had taken over governmental and educational institutions. 
Some went so far as to imagine the infiltration of American colleges by a 
conspiracy of European freethinkers influenced by French philosophers and 
committed to deism and anarchy. The revivals were necessary counter-meas- 
ures to save young Americans from infidelity and corruption.*! 

Campus evangelicals attacked not only the curricula and political values 
spawned by Enlightenment humanism but also the carnival atmosphere of 
college communities. To these people, student drinking, moral decline, and 
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rowdiness combined with irreverence to God in making campuses ill-suited 
to their purpose of training young men for responsible positions in church 
and in society. 

By 1804, a sufficient number of Dartmouth’s Trustees had aligned them- 
selves with the orthodox resurgence to appoint Roswell Shurtleff as Professor 
of Divinity. The young professor also assumed the duties of pastor in Hano- 
ver’s Congregational Church. In both positions, he worked to move the com- 
munity to a more vital recognition of God’s place in people’s lives. President 
John Wheelock opposed Shurtleff’s professorial appointment and further re- 
sented his assumption of pastoral duties at the local church from which he 
had ousted Wheelock’s close friend, John Smith. While Wheelock shared the 
“new light” religious perspective of his father, differences in religion only 
partially account for the President’s objections to Shurtleff. Wheelock had 
become a leading figure in New England society and felt threatened by the 
intrusion of anyone challenging his authority on his campus. Differences in 
doctrine between the Congregationalist components involved in the schism 
contributed no more to the break than did conflicting ideas on the social role 
of religion. As Steven Novak noted in his article on the Dartmouth contro- 
versy: “What divided the two sides was this difference of mood - a sense of 
alarm at the dangers facing the country as well as a great faith in the melio- 
rate power of religion.”>? 

Shurtleff wasted little time in addressing the religious apathy on campus, 
leading a revival in the winter of 1805-06. The revival succeeded in increas- 
ing religious enthusiasm among the students, many of whom began attending 
Shurtleff’s worship sessions in town rather than those in the campus chapel. 
These students’ new commitment to orthodoxy expressed itself in petitions 
for temperance and the banishment of “treating” - ritualized drinking parties 
accompanying major campus events. In 1809, the trustees accepted the pi- 
etists’ demands. In response, students objecting to increased restrictions ri- 
oted, holding a drunken carouse, burning outhouses, vandalizing pietists’ 
rooms, firing guns into the night air, and spreading filth over the campus 
environs of their suspected enemies. 

Wheelock’s control over faculty appointments and campus policies contin- 
ued to decline through 1809 as four new orthodox Trustees joined the Board, 
one of whom, Charles Marsh, founded the society for the Promotion of Tem- 
perance. Piqued at his diminishing influence, Wheelock refused to punish 
the rioters and blamed the pietists for engendering the unrest. He further 
went on the attack, accusing the Trustees of a conspiracy to turn Dartmouth 
into a “sectarian school.” Pamphlets supporting the President lamented the 
campus culture, which seemingly required faculty and students to wear “their 
badge of orthodoxy.” In response, Shurtleff and his supporters referred to 
the President as a “liberal” who would convert the college into “a seminary 
of Socinianism.”>? 
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Not surprisingly, the debate at the college spilled over into the larger polit- 
ical arena. Congregational clergy throughout New Hampshire asked for 
prayers for the college as a “nursery of piety” which they hoped would not 
revert to its heathenish state. Newspapers took sides in editorials, addressing 
the issue at the college as representative of competing views of American 
society. The Republican editor of the New Hampshire Patriot and State Ga- 
zette, noting both his state’s and the nation’s acceptance of the Republican 
platform, condemned the changes at Dartmouth and encouraged “the future 
governance of Dartmouth College” as “a means of perpetuating the republi- 
can majority in the state.”>4 

In 1815, President Wheelock formally asked the New Hampshire legisla- 
ture to investigate the college. The Trustees responded on August 26, 1815, 
by removing him from office and replacing him with a Congregationalist min- 
ister, Reverend Francis Brown.°> 


In the gubernatorial campaign of 1816, Republican candidate William 
Plumer made the Dartmouth College debate a campaign issue and called for 
legislative reform of the charter. Plumer decried the seminarian aspects of 
American higher education, finding the teaching of dead languages irrelevant 
“to the pursuits and business of this life” and the ecclesiastical emphasis of 
many schools “hostile to our republican system.” Specifically referring to 
Dartmouth, he said: “When the government of our college apply [sic] to the 
people or the legislature for aid, they [sic] represent the college as a public 
institution.” He promised, if elected, to have the legislature take control of 
Dartmouth and institute reform, emphasizing a curriculum useful in daily 
life, religious freedom, and open availability to rich and poor alike.*° 


In March 1816, New Hampshire voters elected Republican William 
Plumer as Governor and sent a Republican majority to the legislature. One 
of the first acts of the new administration was a bill restructuring Dartmouth 
College. In Plumer’s “Message to the legislature,” in which he advocated 
reform of Dartmouth, he referred to the College’s self-sustaining Board of 
Trustees, able to operate on its own majority unchecked by popular will, as a 
remnant of the Crown’s authority and as “hostile to the spirit and genius of 
free government.”°’ The legislation, passed in 1816, was not unusual. Ear- 
lier, New York, Kentucky, Massachusetts, and Connecticut had turned pri- 
vate colleges into state universities, modernizing and secularizing the 
curricula and asserting legislative control in the governance of the schools. 
Yet, in each of these instances, the school trustees acceded to the legislative 
initiative; in New Hampshire, the legislation served as a declaration of war. 

Three different legislative actions addressing Dartmouth were enacted in 
1816. Of these, the first is the most important. On June 27, 1816, the New 
Hampshire legislature passed an act entitled “An act to amend the charter, 
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and enlarge and improve the corporation of Dartmouth College.” In this 
statute, the legislature premised its action upon state interest: 


Whereas knowledge and learning generally diffused through a com- 
munity, are essential to the preservation of a free government, and ex- 
tending the opportunities and advantages of education is highly 
conducive to promote this end and by the constitution it is made the 
duty of the legislators and magistrates to cherish the interests of litera- 
ture, and the sciences, and all seminaries established for their advance- 
ment-and as the college of the State may, in the opinion of the 
legislature, be rendered more extensively useful. . . .°° 


The legislature then proceeded to change the corporation’s name to the 
“Trustees of Dartmouth University,” simultaneously effectuating the same 
change in the name of the school. The distinction between a college and a 
university at this time was more significant than subsequent usage of those 
terms may indicate. The term “university” implied a school devoted to a 
modern curriculum designed to prepare students for diverse roles in business, 
government, and the secular needs of the state. The term “college” usually 
referred to a cloistered academic community intended to train ministers. The 
name change to Dartmouth University implied substantial changes in the 
school’s goals and methods. 

The statute also increased the number of Trustees by nine, from twelve to 
twenty-one, and named the governor as the source of all new trustees and of 
future replacements. Even more significantly, the Act created a Board of 
Overseers, appointed by the governor to govern the University, to undertake 
most of the responsibilities formerly held by the Trustees. The Board was 
authorized to: approve or negate any action of the Trustees; appoint and 
remove the President and officers of the University and to set their salaries; 
establish professorships; create new buildings; and, approve all faculty 
appointments. 

In a significant change from the earlier charter, the legislature expanded 
the practice of religious freedom at the University. The 1769 charter prohib- 
ited discrimination against any person “of any religious denomination.” 
Atheists, agnostics, Jews, and other non-Christians were not protected within 
this provision, since none of them was part of a “denomination.” The 1816 
legislation provided that: 


Sect. 8. Be it further enacted, That perfect freedom of religious opin- 
ion shall be enjoyed by all the officers and students of the university; 
and no officer or student shall be deprived of any honours [sic], privi- 


leges, or benefits of the institution, on account of his religious creed or 
belief.°? 


By this provision, “perfect freedom of religious opinion” was accorded all 
officers and students, but not faculty. The legislation appears uncertain on 
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the extent to which non-Christian faculty would be accepted at the reconsti- 
tuted Dartmouth, providing only that new professorships in the theological 
colleges within the University could be endowed and filled by men of “any 
sect of the protestant christian religion.”®’ On the basis of specific mention 
constituting an exception to the general rule, presumably faculty members in 
the other colleges were not similarly restricted. 


The Trustees of the College met to respond to the legislation, and on Au- 
gust 28, 1816, issued a resolution “refusing to accept or act under” the stat- 
ute. The College Trustees also removed William H. Woodward from his 
position as Secretary and Treasurer of the 1769 corporation. Woodward was 
a Republican supporter of Wheelock, and he had taken possession of the 
corporation’s records, account books, and seal. On December 18, 1816, New 
Hampshire’s legislature enacted another law allowing the nine newly ap- 
pointed Trustees to act as quorum, thereby circumventing the refusal of the 
College Trustees to participate in the business of the new corporation. A 
third act, the act of December 26, 1816, provided for $500 fines for each 
offense for anyone presuming to act as a trustee or officer of the college 
except as provided by law. The new University Trustees reinstated Wood- 
ward in their initial meeting on February 4, 1817. Subsequently, on February 
8, 1817, the College Trustees sued Woodward to recover the items in his pos- 
session, and to raise the issue of the legitimacy of the legislative action.*! The 
case proceeded through the court system, reaching the Supreme Court in 
1818. Argument began on March 10th, before a packed courtroom. Daniel 
Webster’s stirring oration on behalf of the college is generally considered the 
most famous in the history of oral argument before the Court. Following 
three days of argument, Marshall announced that the Court would postpone 
its decision in order to reach a consensus.°? 

The case of Trustees of Dartmouth College v. Woodward is often credited 
with “creating” the legal right of corporations to be free from state govern- 
ment control, thereby enabling private enterprises to pursue charitable and 
business goals.®* Yet the law of contracts, on which the protection of corpo- 
rations was premised, was rooted both in domestic and English precedent 





60. Jd. at 631-36. 

61. Id. at 636. 

62. The action was initially brought in New Hampshire state court. A special verdict 
found for the defendant (Woodward) on the condition that the legislature’s actions were 
“legal and not repugnant to the Constitution of the United States.” The Superior Court 
found the statutory actions lawful and issued a verdict for Woodward. The sole issue on 
appeal to the Supreme Court was the constitutionality of the legislative action. Marshall 
wrote the opinion of the Court in which the state court decisions were reversed. Washing- 
ton wrote a separate concurrence in which Johnson and Livingston concurred. Story’s sep- 
arate concurrence emphasized his findings in Terrett v. Taylor. Duvall dissented without 
written opinion. The Supreme Court argument was well attended in large part due to the 
fame of Daniel Webster, representing the college. A good review of the lower court trials 
and Webster’s argument before the Supreme Court is provided by Richard Current, The 
Dartmouth College Case, in QUARRELS THAT HAVE SHAPED THE CONSTITUTION 15 (John 
A. Garraty ed., 1964). 

63. See BERNARD SCHWARTZ, A HisTORY OF THE SUPREME CourT 50-51 (1993). 





550 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 3 


prior to 1819, and was clearly expressed in the Constitution. Furthermore, 
the private-public distinction, which served as the essential rationale for 
treating the college as an eleemosynary corporation, similar to a corporate 
enterprise for private profit, was a fundamental derivative of basic social con- 
tract political theory. The distinction recognized the state as a social creation 
that could not be entrusted with any more than the minimal delegation of 
authority necessary for it to protect private individual liberties. Rather than 
creating law in Dartmouth College, the Court articulated and clarified, in the 
form of governing doctrinal rules, principles of social governance and eco- 
nomic endeavor that had prevailed in more diffuse form for decades. Once 
articulated and clarified as the supreme law of the land, these ideological and 
legal principles could then govern the design of American civil society. 


Article I, Section 10, the Contract Clause of the United States Constitu- 
tion, reads in part: “No state shall . . . pass any bill of attainder, ex post facto 
law, or law impairing the obligation owing to contracts” as superior public 
interests asserted by state legislatures that might be used to contravene pri- 
vate contract considerations. In 1810, the Supreme Court addressed the con- 
tract clause for the first time in Fletcher v. Peck. 


In that decision, the Court upheld a sale of land by Georgia despite the 
subsequent enactment of legislation by that State’s legislature repudiating the 
sale. The question of the legality of the sale arose because of the discovery of 
political corruption affecting it. Interestingly, in separate writings prepared 
for different purposes prior to the lawsuit, both Thomas Jefferson and Alex- 
ander Hamilton had found the sale of the land to be lawful.® Finding that 
the sale was a valid contract, and asserting that the legislature could not 
throw aside all “rules of property,” Chief Justice Marshall rejected the argu- 
ment “that a legislature may, by its own act, divest the vested estate of any 
man whatever for reasons which shall, by itself, be deemed sufficient.” In- 
voking Article I, Section 10, Marshall wrote that the Constitution protected 
contracts, and did not distinguish between those among individuals and those 
to which the state was a party. “When, then, a law is in its nature a contract, 
where absolute rights have vested under that contract, a repeal of the law 
cannot divest those rights.”°° Marshall’s biographer, Albert Beveridge, 
writes that “after his opinions in Fletcher v. Peck and in New Jersey v. Wilson, 
nobody could have expected from John Marshall any other action than the 
one he took in the Dartmouth College case.”®’ 
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Yet as significant as the Peck decision was, an even better case for contex- 
tualizing Dartmouth College is Justice Story’s decision of 1815 in Terrett v. 
Taylor.’ This case provides an appreciation for the Dartmouth College deci- 
sion’s implicit acceptance of churches and religious institutions as private or- 
ganizations, distinct from the public realm despite their dedication to public 
service. Story specifically refers to churches as private “voluntary associa- 
tions” that are required to assume the corporate form to secure their pursuit 
of private ends from public interference.®° 

In 1784, Virginia disestablished the Episcopalian Church, repealing all 
laws providing for public support of the Church, incorporating the Church, 
and vesting the new Protestant Episcopal corporation with the Church’s 
property. Subsequent legislation required all religious societies in the State 
to appoint trustees to hold and manage their property. However, in 1801, the 
Virginia legislature asserted its right to all lands held by the Episcopal 
Church as a benefit of that Church’s earlier status, now deemed irreconcila- 
ble with republican government, and directed the overseers of the poor to 
appropriate the proceeds from the sale of Church lands to further their pub- 
lic duties. The trustees brought an action for an injunction preventing the 
overseers of the poor from selling the Church’s property.” 

The case reached the Supreme Court in 1814, and the next February, Jus- 
tice Story delivered the opinion of the Court. Story recited the history and 
rationale of Virginia’s disestablishment legislation before finding that the 
Protestant Episcopal corporation was in fact a “voluntary association,” and 
that 


while . . . the legislature might exempt the citizens from a compulsive 
attendance and payment of taxes in support of any particular sect, it is 
not perceived that either public or constitutional principles required the 
abolition of all religious corporations. ... The revolution might justly 
take away the public patronage, the exclusive cure of souls, and the 
compulsive taxation for the support of the church. Beyond these we are 
not prepared to admit the justice or authority of the exercise of 
legislation.”! 


In other words, Story said that Virginia could recognize the Episcopalian 
Church as merely one of many private voluntary associations utilizing the 
corporate form to serve its private needs; but, the State could not then divest 
the Church, as a private corporation, of its property. The fact that the 
Church had gained its property through pre-disestablishment state support 
did not eviscerate the property rights it held. He relied on republican ideol- 
ogy, which he expressed as legal principle, to reach his decision, upholding “a 
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great and fundamental principle of a republican government, the right of the 
citizens to the full enjoyment of their property legally acquired.””2 


In a passage that previews the issue of the Dartmouth College case, Story 
writes: 


But that the legislature can repeal statutes creating private corpora- 
tions, or confirming to them property already acquired under the faith 
of previous laws, and by such repeal can vest the property of such cor- 
porations exclusively in the state, or dispose of the same to such pur- 
poses as they may please, without the consent or default of the 
corporators, we are not prepared to admit; and we think ourselves 
standing upon the principles of natural justice, upon the fundamental 
laws of every free government, upon the spirit and the letter of the 
constitution of the United States, and upon the decisions of most re- 
spectable judicial tribunals, in resisting such a doctrine.” 


The Dartmouth College case presented an opportunity for the Court to 
confirm the constitutional protection of contract rights; but, the Court had 
already done this. Alternatively, the court may have seen a duty to address 
the issue of whether a corporate charter, which is a governmental creation, 
was entitled to less protection from that government than other contracts. 
Yet this issue was also largely resolved in Fletcher v. Peck, as the contract in 
question in that case, though not a charter, was a legislative creation. The 
real importance of the Dartmouth College case therefore, is not the pro- 
nouncement of the rule of law determining the case, but rather, the reasoning 
articulated by the Court. This reasoning expressed the Court’s perception of 
distinct realms of public and private action, and the role of the courts in the 
protection of private action from public action. In the factual context of the 
case, “private” connotes a religious endeavor as much as an economic one. 
The Dartmouth College case gave the Court a chance to expand upon the law 
expressed by Story in Terrett v. Taylor. The college was not a church, but was 
a religiously affiliated organization addressing public needs through a private 
agenda. It is by calling attention to the untenable aspects of this relationship 
that the case influenced the development of a law of philanthropy and the 
design of civil society. The Court’s decision confirms the constitutional sepa- 
ration of church and state, which implicitly recognizes the status of churches 
in America as private voluntary institutions able to pursue their own visions 
of society. 

Early in his opinion, Marshall redefines the central issue in the case in 
terms of a public-private distinction: 


If the act of incorporation be a grant of political power, if it create a 
civil institution to be employed in the administration of the govern- 
ment, or if the funds of the college be public property, or if the state of 
New Hampshire, as a government, be alone interested in its transac- 





72. Id. at 50-51. 
73. Id. at 52. 











1999] RELIGION AND PHILANTHROPY 553 


tions, the subject is one in which the legislature of the state may act 
according to its own judgment, unrestrained by any limitation of its 
power imposed by the constitution of the United States .... But if this 
be a private eleemosynary institution, endowed with a capacity to take 
property for objects unconnected with government, whose funds are be- 
stowed by individuals on the faith of the charter; if the donors have 
stipulated for the future disposition and management of those funds in 
the manner prescribed by themselves, there may be more difficulty in 
the case, although neither the persons who have made these stipula- 
tions nor those for whose benefit they are made should be parties to the 
cause.’4 


Resolving this issue, Marshall finds that private property “both real and per- 
sonal which had been contributed for the benefit of the college, was con- 
veyed to and vested in, the corporate body.”’> Further, he finds that that 
property was used to manage the college consistent with the intentions and 
parameters expressed in the corporation’s charter. Reaching a tentative con- 
clusion, based solely on the nature of the corporation’s property, Marshall 
contends that “[i]t is then, an eleemosynary, and as far as respects its funds, a 
private corporation.”7”° 

However, Woodward, the defendant in error, through attorney John 
Holmes, argued that a corporation’s purpose, in this instance, the support of 
the government’s interest in education, is more determinative of the corpora- 
tion’s nature than the source of its funds. Holmes asserted: 


The education of youth, and the encouragement of arts and sciences, 
is one of the most important objects of civil government. By our consti- 
tutions, it is left exclusively to the states . . . the constitution of the state 
admonishes the legislature of the duty of encouraging science and liter- 
ature, and thus seems to suppose its power of control over the scientific 
and literary institutions of the state. The legislature had therefore, a 
right to modify this trust, the original object of which was the education 
of the Indian and English youth of the province.” 


Marshall, therefore, could not rest upon his finding that “as far as respects 
its funds,” Dartmouth was a private corporation. Recognizing Holmes’ argu- 
ment, he asks of Dartmouth: “Do its objects stamp on it a different charac- 
ter?” In answer, he responds, “no.” Marshall defines public institutions not 
by the purposes they address, but as being part of the “civil government.” In 
perhaps the most crucial passage of the decision, Marshall writes: 


Are the trustees and professors public officers, invested with any 
portion of political power, partaking in any degree in the administration 
of civil government, and performing duties which flow from the sover- 
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eign authority? That education is an object of national concern, and a 
proper subject of legislation, all admit. That there may be an institution 
founded by government and placed entirely under its immediate con- 
trol, the officers of which would be public officers, amenable exclusively 
to government, none will deny. But is Dartmouth College such an insti- 
tution? Is education altogether in the hands of government? Does 
every teacher of youth become a public officer, and do donations for 
the purpose of education necessarily become public property, so far 
that the will of the legislature, not the will of the donor, becomes the 
law of the donation?’® 


In response to those questions, Marshall wrote: 


[T]he fact that they [the college teachers] were employed in the edu- 
cation of youth could not have converted them into public officers, con- 
cerned in the administration of public duties, or have given the 
legislature a right to interfere in the management of the [corporation’s] 
fund.” 


Nor does the act of incorporation subject a corporation to perpetual control 
by the state. Incorporation allows the new entity, as “an artificial being,” 
“the mere creation of law,” to attain “immortality” and “individuality,” 
“properties by which a perpetual succession of many persons are considered 
as the same and may act as a single individual.” Marshall asserts: 


But this being does not share in the civil government of the country, 


unless that be the purpose for which it was created. Its immortality no 
more confers on it political power, or a political character, than immor- 
tality would confer such power or character on a natural person. /t is 
no more a State instrument than a natural person exercising the same 
powers would be.*° 


The fact that Dartmouth College was once perceived by the state to be an 
organ of public service does not, Marshall said, create a presumption that the 
donors to the college intended to serve the legislature’s determination of the 
interests of the people of New Hampshire. To the contrary, the only reason- 
able conclusion is that they intended their gifts to address the interests and 
purposes of the college as determined by the trustees consistent with the 
charter. To protect the property interests of the donors, as well as of the 
corporation, the charter cannot be subject to revision or manipulation by the 
state. Marshall writes: “The corporation is the assignee of their [the donors’ 
rights, stands in their place, and distributes their bounty, as they would them- 
selves have distributed it, had they been immortal.”*! The corporation, then, 
forms the means by which the donors addressed their goals, and is not a tool 
of the state legislature to be used to serve state interests. Incorporation al- 
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lows many individuals to come together to exert greater influence as a group 
than they ever could separately; and to do so perpetually, without restrictions 
from government that would be equally as unlawful were they asserted 
against individuals. In overturning the legislative action restructuring the col- 
lege, Marshall asserts that legislative perceptions of the public good cannot 
overcome the rights of individuals expressed in contracts.®? 


The preceding legal argument constituted a sufficient basis for the Court, 
pursuant to Article I, Section 10 of the Constitution, to void the action of the 
New Hampshire legislature. However, Marshall’s opinion went further, and 
in the process clarified the status of charitable institutions in the early repub- 
lic. Language in the Dartmouth College decision prefigures the Court’s sub- 
sequent decision in Philadelphia Baptist Association v. Hart’s Executors** 
later the same year. In Dartmouth College, Marshall writes: “Charitable, or 
public spirited individuals, desirous of making permanent appropriations for 
charitable or other useful purposes, find it impossible to effect their design 
securely, and certainly, without an incorporation act.”** In this passage, Mar- 
shall articulates the basis for the doctrine that unincorporated charitable in- 
stitutions are too vague to receive bequests of decedents, as their intentions 
cannot be given definite assurance of fulfillment without a corporate charter 
and an organization establishing parameters for the future use of funds. In 
this way, Marshall not only distinguishes private charitable corporations from 
state governmental offices and agencies, but also requires a legal formaliza- 
tion of those charities in order for them to be legally secure in the pursuit of 
their purposes. 

After the Dartmouth College decision, government could not rely upon 
philanthropic associations to address public perceptions of societal needs. 
The public-private distinction required states to define their priorities more 
carefully. No longer could states delegate to private concerns the responsi- 
bility for educating young people, caring for the poor, or creating roadways, 
because states could no longer exercise control over how these private con- 
cerns fulfilled their duties. To continue to rely on private concerns after 1819 
risked creating educational, welfare, or infrastructure systems significantly at 
odds with legislative perceptions of the public interest. Justice Story, in his 
concurring opinion, provides the states with one option to use in an effort to 
preserve the old system of state reliance on private action to serve public 
needs. Recognizing charters as contracts, Story writes: “If the legislature 
mean to claim such an authority [to control the course of private corpora- 
tions by legislative enactment], it must be reserved in the grant.”*> Seldom, 
in future years, would any corporation submit to such a provision in its char- 
ter. Instead, states needed to determine those priorities and concerns that 
could not be entrusted to private attention, and to establish governmental 
funds and offices for them. Accordingly, those social needs deemed less sen- 
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sitive or important were left to charitable organizations to address as they 
saw fit. In the process, civil society was redefined, separating governmental 
institutions from private charitable corporations. Religiously affiliated pri- 
vate associations pursuing their own goals remained viable on the institu- 
tional periphery of society. Marshall’s language in the Dartmouth College 
decision expresses a major change in attitude from an earlier era: “These 
eleemosynary institutions do not fill the place which would otherwise be oc- 
cupied by government, but that which would otherwise remain vacant.”*° In 
recognizing the private agendas of these associations and granting them legal 
protection, the court perpetuated the debate over the values, goals, and pur- 
poses of American society. 


The Supreme Court’s decision in the Dartmouth College case did not make 
new law. It relied on constitutional language, judicial precedent, and gener- 
ally accepted political theory to articulate a new doctrinal rule. As law, then, 
this rule functioned as social authority, able to condemn and prescribe future 
behaviors of states and individuals. 


In the early 1800s, Dartmouth College confronted the same religious and 
political factionalism as that facing American society as a whole. Two articles 
from the last twenty years address these issues. In 1974, Stephen Novak 
found that Dartmouth, like other colleges at the time, was “torn apart by the 
Protestant counterrevolution sweeping through America.” Novak sees the 
Court’s decision as a victory for evangelical Christians.’ In 1983, Eldon 
Johnson focused attention on the early republic’s political debate over educa- 
tion. Johnson sees Marshall’s decision as a Federalist victory in that state- 
sponsored liberal education was set back. For awhile after 1819, the states 
lacked the funds to create new colleges to compete with existing institutions. 
Nonetheless, Johnson notes that, following 1819, there was a proliferation of 
denominational schools competing largely with each other.** The real signifi- 
cance of the decision goes beyond either Novak’s or Johnson’s arguments. 


A case decided in the same year as Dartmouth College, Trustees of the 
Philadelphia Baptist Association v. Hart’s Executors, gave Marshall an oppor- 
tunity to elaborate upon the meaning and significance of his earlier pro- 
nouncement. In 1790, Virginian Silas Hart drafted his will, leaving “what 
shall remain of my military certificates at the time of my decease” to the 
Baptist Association in Philadelphia for educating youths desiring to enter the 
Baptist ministry. Hart died in 1795. During the intervening years, specifi- 
cally in 1792, Virginia enacted a new legal code, in the process repealing all 
English statutes that had governed in colonial days and in the immediate 
aftermath of the Revolution. During this entire period, the Baptist Associa- 
tion had existed only informally as a group of citizens united by common 
social and religious sentiment. In 1797, the group incorporated under the 
laws of Pennsylvania as Trustees of the Philadelphia Baptist Association. 
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The case came to the Supreme Court on the issue of whether the testator’s 
intent could be given legal effect. Marshall found that Hart’s intentions were 
obvious - he desired to leave a large portion of his estate to the Philadelphia 
Baptist Association. However, Marshall also articulated the general rule of 
law that “a vague legacy, the object of which is indefinite cannot be estab- 
lished in a court of equity.” In other words, a court cannot create a legal 
entity in order to enable it to receive a bequest consistent with a testator’s 
intent. As the Baptist Association was not incorporated at the time of the 
bequest, no legal effect could be given to the provision of the will and the 
money reverted back to the statutory heirs. Marshall concluded that a testa- 
tor intends an association to receive funds, not the individuals who compose 
it. Without incorporation, under which the trustees are legally committed to 
serve enunciated purposes, the funds left to an association have no assurance 
of being used for any specific end. The Court can only recognize and enforce 
legal commitments, not vague sympathies. It cannot turn over money to indi- 
viduals unnamed in the will simply because they are part of an association. 
Membership in associations is transitory. In the case of Hart’s bequest, Mar- 
shall asked whether the petitioners would seek to have all Baptist Associa- 
tion members of 1792 receive funds or all of those in 1795.8? 

The plaintiffs argued that Hart’s bequest would be given effect under Eng- 
lish law pursuant to the Elizabethan Statute of Charitable Uses. The “cy pres 
doctrine” allowed courts “to redirect or adjust a charity whose original pur- 
pose could no longer be fulfilled.” Thereby, courts could preserve the be- 
quest and satisfy the intent of the donor as much as possible. Following 
English law, colonial assemblies attempted to remove obstacles to charitable 
activities and courts tried to give effect to donors’ benevolent intentions, 
even when confusedly expressed.” Justice Story, in his concurring opinion, 
gives the most thorough response of the Court to this argument. Under Eng- 
lish law, he finds that charitable testaments were given legal privilege - “no 
such testament was void for uncertainty as to persons or objects.” But this 
doctrine depended upon statutory, not common, law through the Elizabethan 
Statute of Charitable Uses. As the Virginia legislature repealed all English 
statutes, the Court could not rely upon the doctrine. It could not enforce a 
law that did not exist in Virginia.?! 

Subsequent confusion over the decision’s ruling regarding the origins of 
the cy pres doctrine has diverted some legal historians from recognizing the 
true importance of the Hart decision. Also limiting an appreciation of this 
case is some historians’ proclivity to see law as an expression of social and 
political forces. Accordingly, Howard Miller finds an inconsistency between 
the Dartmouth College and Hart decisions. He writes, quoting Marshall’s 
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opinion in the former case, that “government ‘must be disposed rather to 
encourage than to discountenance’ educational philanthropies.”°? As Hart is 
understood by Miller to inhibit philanthropies, he sees the decisions as irrec- 
oncilable. Miller understands Marshall only to use law as a tool to express or 
formulate social policy.°? In fact, the Dartmouth College decision is not only 
consistent with the Hart decision, but complementary to it, when the focus is 
not public policy, but law. Both decisions assert the rights of eleemosynary 
corporations, as legal entities, to receive grants or bequests and use them for 
private purposes. Both decisions also, however, rest corporate functional in- 
dependence upon a legal action, the act of incorporation. In both cases, it is 
the law that bestows and recognizes rights, not the public purposes of associa- 
tion. The fact that Dartmouth College pursued education as its corporate 
goal did not alter its legal existence or its legal rights. Neither did the fact 
that the Baptist Association served a public interest render its legal status 
different from that of other informal associations. 

In both cases, Marshall and Story applied law not as a tool to shape public 
policy but rather as a semi-autonomous doctrine derived from republican ide- 
ology that governed man in his social pursuits. In this context, the decisions 
reinforce each other in articulating the legal doctrine of the early republic. 
Public and private spheres were to be separated in order to protect both from 
each other. The electorate, through majority vote, would determine the pub- 
lic course of action. Yet, associations, churches, or philanthropies as private 
entities were free to pursue their own visions for American civil society. The 
means by which protection was to be afforded was through the enforcement 
of contracts. But, in order for contracts to be enforced in law, they had to 
meet legal requirements. Certainty as to the parties and their intentions was 
required by law to give contracts effect.4 

Incredibly, the inclination of some to see legal decisions as pronounce- 
ments of social policy understood through their adjudication of disputes has 
prompted several commentators to assert that the Hart decision was over- 
turned by the Girard’s Will Case in 1844. It was not. Different facts pro- 
duced a different decision through application of the same rules of law. The 
production of a different decision did not overturn the earlier legal rule. In 
fact, the Hart doctrine continued to be relied upon for its basic assertion that 
a charitable entity must have legal certainty, as provided through incorpora- 
tion, in order to receive bequests. In 1830, in Inglis v. Trustees of the Sailor’s 
Snug Harbor, Justice Thompson explained the ruling of the Hart case: “The 
bequest there was ‘to the Baptist Association that, for ordinary, meets at 
Philadelphia.’ This association not being incorporated, was considered inca- 
pable of taking the trust of a society.”°° In Vidal v. Philadelphia (Girard’s 
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Will Case), the Court again cited the Hart ruling with approval while distin- 
guishing the facts of the case from the 1819 decision. Mr. Girard’s will be- 
queathed money to found a school near Philadelphia to educate “poor white 
male orphans.” He further provided in his will that: “I enjoin and require 
that no ecclesiastic, missionary, or minister of any sect whatsoever, shall ever 
hoid or exercise any station or duty whatever in the said college; nor shall any 
such person ever be admitted for any purpose, or as a visitor, within the 
premises appropriated to the purposes of the said college.” The issues 
presented by the will were whether the City of Philadelphia could receive the 
funds and whether the purposes for which Girard intended to found the 
school contravened the law of Pennsylvania by discriminating against poten- 
tial teachers or administrators affiliated with a religious institution. Justice 
Story ruled that the City of Philadelphia could receive the bequest as a civic 
corporation able to take and hold real and personal property. Reasserting 
the rule of law from Fletcher and Dartmouth College, Story found that a cor- 
poration may receive and use property just as a private person may. Story 
merely distinguishes the Hart case, for in that instance no lawful corporation 
existed; in this instance, one did. From 1819 to 1844, there was no change in 
the legal doctrine. Story also noted that Virginia had repealed the Elizabe- 
than Statute of Charitable Uses while Pennsylvania had not, therefore grant- 
ing the Court greater discretion in fashioning relief. However, it was 
unnecessary even to address this latter point, the issue of corporate status 
being determinative of the result. 

As to the second issue, Story concluded that despite Girard’s proscriptions 
on religious teachers, his intent could be given legal effect: “And in America, 
it has been thought, in the absence of any express legal prohibitions, that the 
donor might select the studies as well as the classes of persons who were to 
receive his bounty without being compellable to make religious instruction a 
necessary part of those studies.”%” 

Legal historians have seen in this sequence of Supreme Court decisions a 
change in disposition toward favoring charitable institutions. Looking mainly 
at the cases from Hart to Vidal they miss the important and consistent role 
law played in separating and defining public and private spheres while estab- 
lishing laws for the protection of the latter. The Dartmouth College case as 
well as Story’s opinion in Terrett v. Taylor are essential parts of this legal 
sequence. Law did not change; rather, society changed to conform to earlier 
legal pronouncements. This social change was mandated by the court’s deci- 
sion in the Dartmouth College case. No longer could government rely upon 
private corporations to serve governmental purposes. Instead, private insti- 
tutions reflected the private concerns of their benefactors. Contract law 
served as the means of protecting those concerns. 

Protestant churches were the prime beneficiaries of the Supreme Court’s 
Dartmouth College doctrine. As voluntary organizations protected by corpo- 
rate law, their attention to societal reform after 1819 through the social gos- 
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pel represented an alternative vision of American society to that presented 
by secular or governmental policy. The actions of individuals to form organi- 
zations and raise funds on behalf of temperance, prison reform, abolition, 
women’s rights, and education were protected by law. The Court ensured the 
rights of organizations to support minority positions that might one day be- 
come acceptable to the larger society. 

More narrowly, the Dartmouth College decision of 1819, by preventing 
state control over private educational corporations, clearly separated public 
from parochial education. Yet only a few states deemed it worthwhile to 
found, construct, and fund their own schools - Indiana in 1820, Alabama in 
1831, and Delaware in 1833. To the degree that other states continued to rely 
on private institutions to meet educational needs, they did so with an explicit 
understanding of the limits that they had in shaping the education these 
schools provided.** The unacceptability of these terms to state legislatures 
stranded many private schools. In need of money, the existing colleges 
turned to a traditional source of financing - religious institutions. The multi- 
plicity of sects or denominations in the early nineteenth century, each seek- 
ing to build its membership, used colleges not only to train clergy but to be 
competitive vehicles for its distinct religious message. The decades following 
the Dartmouth College case witnessed an “unprecedented increase in the 
number of private colleges,”’? as denominations founded new schools as well 
as took over existing ones. The development of contract law in the early 
republic has been credited with, in William Hurst’s terms, “a release of en- 
ergy,” contributing to the dynamic expansion of American commercial, in- 
dustrial, and economic growth.'°° Jurgen Herbst has insightfully added that 
the securing of contract rights for private schools likewise spurred the com- 
petitive environment in which various denominations presented their visions 
of American civil society free from state interference.!°! 


SOCIETAL REACTION TO THE DARTMOUTH COLLEGE DECISION 


The degree to which all types of religiously based philanthropic organiza- 
tions began to assume corporate identities after 1819 in order to gain legal 
protection is an inquiry beyond the scope of the present essay. Regarding 
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higher education, however, the court’s decision in the Dartmouth College 
case produced two immediate consequences: (1) the decision by state govern- 
ments to question their financial support of institutions clearly no longer sub- 
ject to public control; and (2) the proliferation of denominationally 
controlled private colleges, each representing a unique alternative to both the 
state schools and their various denominational competitors. Placing the de- 
velopment of this bifurcated system of higher education in the early republic 
disputes the assertions of earlier historians who contend that this system 
arose late in the nineteenth century.'? It also contributes to our understand- 
ing of the role of law in shaping American civil society. 


The history of Bowdoin College in Maine provides an excellent case study 
of the effect of the Dartmouth College decision. One historian of Bowdoin 
writes that the college “was founded in an age of religious indifference .. . 
not as a school or seminary or theological institution but .. . as a college 
devoted [at least in large part] to the useful arts and sciences.”!°? While 
Bowdoin’s founding and early curriculum do reflect republican sentiments 
regarding the desirability of practical education, the date of its founding in 
1794 is less indicative of an age of “religious indifference” than of religious 
debate and transformation. Bowdoin reflects both the republican enthusiasm 
of the post-revolutionary era and the humanistic influences upon religion in 
America expressed in Deism and Unitarianism. The Massachusetts legisla- 
ture created the school in part to offer a religious and political alternative to 
Harvard and in part to appease voters in its northernmost district. Another 
historian of the school notes that the founding of Bowdoin in Maine was a 
product of a desire for Maine statehood by the elite of that district and a 
desire of the people of Massachusetts to stabilize the virtues of republicanism 
among the youth of the state. He reports that the college was conceived to 
“honor the republican ideology of the . . . nation’s founders.”'°* Bowdoin 
was founded without any denominational attachment. The first minister of 
the school’s chapel, Reverend Samuel Deane, was himself a humanistic fig- 
ure of the Enlightenment, a member of the American Academy of Arts and 
Sciences, and described as both a “proto-Unitarian” and “undemanding in 
his theology.”!° 


The school’s first president, Joseph McKean, confirmed the school’s dedi- 
cation to republicanism, stating in his inaugural speech that Bowdoin was 
“founded and endowed for the common good, and not for the private advan- 
tage of those who resort to [it] for education.” In a new nation dependent 
upon the initiatives of learned men, students gained an education to fulfill 
societal needs and were to “qualify [themselves] for usefulness” and “exert 
[themselves] for the public good.”!°° To men like McKean and Deane, reli- 
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gious instruction encouraged the virtue necessary for republican self-govern- 
ment but was merely a means to an end. 


The religious counter-revolution, or Second Awakening, came to Bowdoin 
in the first decade of the nineteenth century. Reverend Jesse Appleton, a 
pietistic Congregationalist, succeeded President McKean in 1807, introducing 
a series of revivals and a less tolerant religious environment. In response, the 
Baptists, with help from the Methodists and other dissenting sects, chartered 
an alternative school in 1813, which opened its doors in 1817 as the Maine 
Literary and Theological Institution. This school, eventually to become 
Colby College, sought state support by advertising its more tolerant religious 
attitudes. One of its founders, Senator William King, complained of the now 
pietistic Bowdoin: “It is conducted upon too narrow principles to live; and 
will die a natural death.”!°? The Republican press joined in attacking Bow- 
doin. In October 1817, the Eastern Argus reported that the New Hampshire 
legislature had freed Dartmouth from “the thralldom of oppressive hierarchy 
and aristocracy” in taking control of the newly organized Dartmouth Univer- 
sity. It called for similar changes at Bowdoin or the legislative support of 
competing institutions.!°° 


The brewing controversy over Bowdoin arose concurrently with Maine’s 
statehood. The Federalists, in control of the Massachusetts legislature, at- 
tempted to secure Bowdoin’s independent Congregational and Federalist na- 
ture from encroachments on its power by a Maine government likely to be 
controlled by Republicans. In the Act of Separation finalized on June 19, 
1819, the Massachusetts legislature provided that 


the President, Trustees and Overseers of the college shall have, hold, 
and enjoy their powers and privileges in all respects; so that the same 
shall not be subject to be altered, limited, annulled or restricted, except 
by judicial process according to law.!° 


The legislature further provided that any changes to the Act required agree- 
ment of both states legislatures. Maine seemingly agreed to give Massachu- 
setts a continuing voice in the governance of the new state. 


In October 1819, the citizens of Maine sent delegates to Portland to draft a 
state constitution. Extensive debate concerned state funding of higher edu- 
cation. By this time, the Supreme Court had issued its decision in Dartmouth 
College, and the ruling took center stage in the debate. Both sides acknowl- 
edged the importance of education “in a free government, resting on the vir- 
tue and intelligence of the people, and the need for institutions of higher 
learning to bring together the ‘poor and the wealthy’ to benefit from a useful 
education and ‘learn the great principles of equality and subordination, and 
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that merit alone is the passport to preferment.’”'!° The issue, after the 
Dartmouth College decision, was how these educational goals were to be 
served. In the words of one speaker advocating state control: “can all this be 
done while the management of our literary institutions is exclusively in the 
hands of [private] individuals, whose views may be adverse to the best inter- 
ests of the government and over whose conduct the state shall have no con- 
trolling power?”!'! Opponents argued that schools “have prospered when 
the state had nothing to do with their government . . . [and] if abuses should 
arise, the Judiciary is the proper tribunal to correct them.”!!? 

The advocates for state control prevailed and the issue then became what 
form the state’s control might take. The approved proviso at “Article VIII, 
Literature,” read as follows: 


Provided. That no donation, grant or endowment, shall at any time be 
made by the Legislature to any Literary Institution now established, 
unless at the time of making such endowment, the Governor and Coun- 
cil shall have the power of revising and negativing the doings of the trust- 
ees and Government of such Institution, in the selection of its officers and 
the management of its funds.”''? 


Mr. Shepley, of Saco, moved to amend the proviso by striking the itali- 
cized wording above and substituting even stronger language that required 
legislative control of all recipients of state education funds. He argued that: 
“I wish the legislature to have the power to see the funds properly ap- 
plied.”''* Supporters of Shepley’s amendment were clearly frightened by the 
Dartmouth College case, fearing that unless the state took firm control of the 
entities receiving state funds, the people of the state would have no control 
over how these entities addressed societal needs. One speaker stated: 


By the highest judicial tribunal in our country it is decided that these 
literary institutions are independent of the government of the State in 
which they are situated and which has founded and endowed them and 
unless this convention engrafts into the constitution a provision to the 
contrary, it will be of binding force here.!!> 


This speaker continued by noting that while the citizens of New Hampshire 
failed to restrain the “arrogance .. . of the Trustees of their only college... 
their discussion of principles has excited a spirit of inquiry throughout the 





110. JEREMIAH PERLEY, THE DEBATES, RESOLUTIONS, AND OTHER PROCEEDINGS OF 
THE CONVENTION OF THE DELEGATES ASSEMBLED AT PORTLAND ON THE 11TH AND Con- 
TINUED UNTIL THE 29TH Day oF OcTOBER, 1819, FOR THE PURPOSE OF FORMING A Con- 
STITUTION FOR THE STATE OF MAINE 281 (Charles E. Nash ed., 1920) (1894). 

111. Jd. at 282-83. 

12... Id 

113. Id. at 278. 

114. Jd. at 278-79. The text of Mr. Shepley’s substitution read: “The legislature of the 
State shall have the right to grant any further powers to alter, limit, or restrain any of the 
powers vested in such Literary Institution, as shall be judged necessary to promote the 
interests thereof.” 

115. Id. at 285. 





564 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 3 


nation, which will not be extinguished .. . till salutary reformations take place 
in our literary institutions.”''® Another speaker asked: “Ought there to be a 
literary institution in a state not subject to the control of the laws, nor sub- 
servient to the government that protects it.”1!” 

Despite prevalent sentiment to condition state support of Bowdoin upon 
state control, the Act of Separation concerned the delegates. One admitted 
to being “mortified at the provision . . . imposing shackles on us.... Are we 
too ignorant even to be made sensible of the importance of knowledge? And 
does Massachusetts therefore undertake to prescribe for us?”!!® The seem- 
ing unreasonableness of the restriction in the Act of Separation, especially in 
the aftermath of the Dartmouth College case, resulted in agreement to simply 
ignore it. 

The Shepley amendment passed, 151 to 18, providing that Bowdoin could 
not receive state funds unless the Maine legislature had previously been 
given authority to “alter, limit, or restrain the powers vested” in the corpora- 
tion.'!° In this action Maine sought to respond to the Dartmouth College 
case by protecting its citizenry from unrepublican agents who might use state 
funds to corrupt the youth of the state. As the emotional closing argument of 
Mr. Holmes indicates, the perceived threat to unrepublican education came 
primarily from religious sects and the political parties they might foment: 


The gentlemen from Fryeburg has alluded to the doctrine established 
by a late decision of the Supreme Court of the United States. It goes to 
set up a literary institution, beyond the reach or control of the laws of a 
State. Let gentlemen be warned by this dangerous result. Let them 
never tolerate any power but that of the United States, within their 
jurisdiction, that shall be above their control. The time may come when 
creeds may be established, sects created, and parties built up, dangerous 
and destructive to the safety of the State and the liberties of the people. 
Corporations may exist with power to fill their vacancies and perpetu- 
ate their existence. Against such evils we ought now to erect an effec- 
tual barrier. I hope the motion will prevail.!° 


The immediate religious environment at Bowdoin, shaped by President 
Appleton, already represented a danger in the minds of many Maine citizens. 
Appleton was replaced in 1819 by William Allen, the man who had headed 
“the short-lived Dartmouth University.”!! Allen believed in fostering a col- 
legiate environment cultivating arts and sciences in service to the state. He 
argued that college and state shared an “essential unity of . . . interests.” 
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After the constitutional provision conditioned state funds upon legislative in- 
fluence over the school, Allen led the movement for the college to surrender 
its exclusive right to modify its charter. By 1820, the Boards of the College 
voted to accept legislative restructuring and petitioned the state for the con- 
tinuation of the $3,000 annual grant raised from the bank tax “and for such 
other donations as the legislature, in their [sic] wisdom, may be disposed to 
make.”!*?, The legislature responded by extending the annuity payments 
through 1831.!23 


In 1821, the legislature exercised its new authority increasing the number 
of trustees and overseers and giving the Governor the right to appoint the 
new members of these Boards. President Allen created four new chairs in 
mathematics, modern languages, natural sciences and moral philosophy. 
However, the relationship between Allen and the legislature began to decline 
in the late 1820s, and in 1831, the legislature passed a new law requiring a 
two-thirds majority of both of Bowdoin’s Boards to re-elect the President. 
Allen’s re-election bid failed in September 1831, and he was removed from 
office. He sued the college, through its Treasurer Mr. McKean, for “salary 
and fees” due to him, claiming that the legislature acted unlawfully in revis- 
ing Bowdoin’s Charter. He relied on the Dartmouth College case and the 
Act of Separation. The case was brought in federal court under the diversity 
doctrine and, in a bit of irony, came before Justice Story traveling on his 
northeastern circuit in May of 1833.14 


Justice Story framed the issue in the case similarly to the issue in the 
Dartmouth College case fourteen years earlier: 


Is it the erection of a private corporation for objects of a public nature, 
like other institutions for the general administration of charity? Or is it, 
in the strict sense of law, a public corporation, solely for public pur- 
poses, and controllable at will by the legislative power, which erected it, 
or which has succeeded to the like authority?!?5 


Framing the issue in this way, Justice Story had clear precedent in the 
Dartmouth College decision. The interests of the founder, the State of Mas- 
sachusetts, were secured in contract and not abrogated by the creation of the 
new state of Maine. The legislature of Maine was bound by the charter of the 
school as originally conceived by Massachusetts. Only the Boards of the Col- 
lege could change its charter rights. The changes made in 1820, Justice Story 
found, were inconsistent with the Act of Separation and were therefore, con- 
trary to the expressed interests of the founder, which the Trustees were 
bound to represent. The restructuring of Bowdoin was, accordingly, not law- 
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ful. Not only did Allen win his suit, but Bowdoin was freed from legislative 
control and recognized as a private eleemosynary corporation. !7° 

Following the Allen v. McKean decision, the state of Maine refused to pro- 
vide any further support to Bowdoin College. Needing money in 1846, the 
Trustees and Overseers of Bowdoin drafted a Declaration in support of their 
request for funds from the Congregational Church. The Declaration pro- 
vided that despite a lack of religious identification in the charter, “yet, from 
its foundation [Bowdoin] has been, and still is, one of the orthodox Congre- 
gational Denomination.”!?’ Furthermore, the Boards and faculty were com- 
posed so that “such instruction be given by officers of that religious faith.” !?8 
Bowdoin College, founded as a fountainhead of liberal education by republi- 
can patriots had, by the 1840s, become the last bastion of Orthodox Calvin- 
ism in New England. In the 1840s, New England’s colleges epitomized 
denominational pluralism and inter-denominational competition. Waterville 
(Colby) was a Baptist school; the Episcopalians had Trinity College; Yale was 
the home of liberal Congregationalists; the Unitarians controlled Harvard; 
and the Orthodox Congregationalists assumed control of Bowdoin.!”? 


CONCLUSION 


Most historians of higher education, including John Whitehead, have 
noted the bifurcation of institutions of higher learning into public and private 
spheres sometime after the Civil War. By 1986, Whitehead was ready to 
amend the thesis in his seminal work, Separation of College and State, ac- 
knowledging perhaps too great a de-emphasis on the Dartmouth College 
case.'°° With this amendment, Whitehead joins Merle Curti, Frederick 
Rudloph, and Lawrence Cremin in recognizing that the Supreme Court’s 
1819 decision encouraged the development of “private” colleges by protect- 
ing them from state interference. Jurgen Herbst offers further insights in not- 
ing that the decision served as the final word in a series of “long-standing 
disputes over the relative rights of college corporations vis-a-vis the overrid- 
ing powers of the public government.”!*! He concludes that the decision 
served to secure the perpetuation of two models of education, private and 
public, existing “side by side.”!*? 

Yet, the emphasis on the private/public distinction masks the real signifi- 
cance of the decision and the underlying debate that it addressed. The public 
model of higher education expressed the American republic’s adoption of an 
Enlightenment secularism that embodied its own form of religion. This “reli- 
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gion of the republic,”'** reduced Christian doctrine to its lowest common de- 
nominator, essentially a code of moral behavior expressed in the golden rule, 
and positioned God as a benevolent but uninvolved creator of natural laws. 
Consistent with this system of belief, schools taught practical knowledge, 
framed moral teachings in the language of civic virtue, and tolerated a wide 
range of religious expressions. Most “private” schools, founded and sup- 
ported by denominations, expressed alternative understandings of God and 
espoused different prescriptions for education and the form of American so- 
ciety. The real importance of the Dartmouth College case is not simply the 
delineation of private and public, but the perpetuation of the alternative vi- 
sions of American society by the legal recognition of public and private 
spheres. The decision, then, fostered the American reliance upon philan- 
thropy noted by Alexis de Tocqueville just over a decade later. By protecting 
the legal right of Americans to pursue different visions of American society 
through memberships in smaller communities, what Tocqueville found as a 
uniquely American form of political expression was given life. 


Alexis de Tocqueville’s observation of thousands of voluntary associations 
in Jacksonian America, each pursuing its own religious, moral, or political 
goal, focused attention on a relatively new phenomenon.'*4 American exper- 
iments in voluntary associations, while not rare prior to 1760, really prolifer- 
ated during the Revolutionary era and the early republic. Early 
organizations largely addressed either personal needs, for insurance or cul- 
tural enrichment, for example, or the provision of services unaddressed by 
government, such as vigilante police groups or volunteer fire departments. 
By the early 1800s, more organizations formed to address religious, social, 
and political concerns reflecting alternative visions of American society. Yet, 
even during this period, the growth of voluntary associations was at a rate 
less than half that of the period after 1820.'°° Prior to that time, voluntary 
associations reflected Americans’ valuation of participatory democracy or re- 
publican citizenship. After 1819, as denominations both competed for mem- 
bership and recognized their public responsibilities through the programs of 
the social gospel, chartered voluntary associations became the only means of 
their survival and growth. 


Recent scholarship has highlighted the role of state court judges in private 
law cases in influencing early national culture toward the liberal ideal. The 
functioning of the Supreme Court in public law cases was complementary to 
this development. The Dartmouth College case, by demanding formal legal 
structures for religious and philanthropic organizations, encouraged Ameri- 
can culture to move from the simple colonial model, in which community 
involvement in everything from barn-raisings and quilting bees to the public 
militia, church, and school reflected informal personal relationships, toward a 
modern society premised on contract and formal institutional structures. 
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Robert Gross has noted how the growth of formal and impersonal philan- 
thropic associations weakened individual duties to care for neighbors and ex- 
ercise one’s charitable impulse in community affairs. He writes: “People 
now had an excuse to turn away beggars from their door[s].” They could 
simply let the charities care for them; “and if those institutions wouldn’t aid 
them, then the unfortunates could be dismissed as unworthy.”!%° The courts’ 
legal requirement of formal corporate status to protect the rights of voluntary 
associations to be free from government interference succeeded in ensuring 
their continued existence and functional role in American society. However, 
it also compelled the restructuring of social relationships in accordance with 
liberal ideology, which prioritized individual freedoms over community val- 
ues. The beginning of philanthropic organizations occurred not with the 
funding of the large trusts at the turn of the twentieth century, but in the 
creation of the legal model for philanthropic pursuits during the early 
republic. 

Voluntary associations have provided the vehicle through which Ameri- 
cans have been able to address perceived societal needs and personal inter- 
ests. They have allowed the American public to pursue social programs not 
addressed by government. They have provided opportunities for retention of 
diverse cultural practices and traditions. They have offered opportunities for 
groups of people harboring beliefs or political viewpoints at odds with main- 
stream American culture to find support and to grow. The largest, most in- 
fluential, and most diverse of these voluntary associations, serving 
Americans’ needs for social programs, cultural traditions, and beliefs, have 


been America’s churches. The Dartmouth College case provided the legal 
model by which denominations could exist, proselytize and convert, and prof- 
fer their alternative visions of American society in a frequently hostile envi- 
ronment. This is the true importance of a case much discussed but still too 
little appreciated. 
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STUDENT FEES AND STUDENT RIGHTs: 
EVOLVING CONSTITUTIONAL 
PRINCIPLES 


ROBERT M. O’NEIL 


The constitutionality of imposing mandatory activity fees on state univer- 
sity students generated remarkably little concern for most of this century, 
even as challenges to other policies affecting student life increasingly drew 
the attention of the courts. Even now, the mandatory fee issue has never 
reached the Supreme Court.! Though the very first volume of this Journal 
carried a seminal article on the subject by Johns Hopkins University General 
Counsel Estelle Fishbein,? litigation of student fee challenges remained a rel- 
atively recondite topic until the 1990s. Now, within a brief period, the legal 
attack on mandatory activity fees has exploded. Major cases have been de- 
cided in New York?, California,* Wisconsin,> and Oregon,° with suits pending 
in Minnesota and Ohio, among other states, and working their way through 
federal and state court systems.’ This seems an appropriate time to assess the 
causes of this change, its constitutional dimensions, and some of its implica- 
tions for university policy. 


I. LEGAL BACKGROUND AND ANTECEDENTS 


There may be several reasons for the rapid and dramatic emergence of the 
mandatory fee issue. Though it is not easy to trace or date the precise origins 
of the present practice of charging and allocating mandatory fees to the sup- 
port of student groups, the current arrangement does seem to be relatively 
recent at most campuses.® Prior practice seems typically to have included 
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comprehensive tuition and fee charges, or activity fees allocated in a less visi- 
ble manner. Legal challenges to the earlier arrangement were not unknown. 
The earlier cases tended, however to challenge specific expenditures, most 
commonly the use of student fees to support a campus newspaper, the con- 
tents of which evoked enough concern to cause a few students to take the 
issue to court. The courts during this period displayed a high level of defer- 
ence to institutional judgments about collecting and allocating fees, and regu- 
larly rebuffed student complaints.'° Indeed, the only dissonant note in this 
generally harmonious pattern involved a student challenge to a specific fee 
which Rutgers University had imposed for the support of the New Jersey 
Public Interest Research Group (PIRG), an organization engaged in highly 
visible, largely off-campus political activity."! 

Indeed, the shift from issue or group-specific challenges to comprehensive 
legal assaults on the mandatory fee system represents one of the major 
changes of the 1990s. The most recent cases, notably those in California and 
Wisconsin, involved attacks not on the support of a newspaper or a specific 
organization, but more broadly on the constitutionality of the entire process 
of allocating mandatory student fees to groups that may be characterized as 
“political” and/or “ideological.” It is that very process that the state courts in 
California!? and the federal courts in Wisconsin (including the Seventh Cir- 
cuit)'> have drawn in question. Thus, the new judicial skepticism on the part 
of these courts may reflect in part the changing posture of the plaintiffs’ chal- 
lenges to the mandatory fee imposition. Yet there does seem to be more at 
work here than simply an expansion of the scope of the complaints that have 
brought the fee issue before courts in the 1990s. Other factors also need to 
be entered in the equation. 

A second significant change lies in the nature of the challenge. The earlier 
cases were quite local and isolated. Individual students or small groups of 
students attracted the attention of (or hired) an attorney who represented 
their interests, almost uniformly without success — sometimes, as in the Ver- 
mont case, apparently failing to allege or prove the requisite burden on con- 
science or expression. By the mid-1990s, the mandatory fee issue had 
become a cause for conservative litigation support groups. Such organiza- 
tions and attorneys associated with them have filed and litigated the Wiscon- 
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sin, Oregon, Minnesota, and Ohio cases, at least.'* It would hardly be 
surprising if the more effective coordination and preparation of such lawsuits 
had not attracted greater judicial concern and, in addition, begun to yield a 
more mixed pattern in the outcome of the cases. Yet, with all deference, a 
more effective litigation strategy and coordination would not alone seem 
likely to explain so stark a shift as has occurred in this field of law during the 
past decade. 

What is most distinctive about the fee cases of the 1990s is a perceived 
change in several facets of the applicable constitutional principles. Three no- 
table Supreme Court decisions in quite different ways emboldened those who 
stood ready to challenge state university fee mandates. First among them 
was the Court’s decision in R.A.V. v. City of St. Paul,'> holding that a govern- 
ment may not, on the basis of message or viewpoint, discriminate even in its 
regulation of less than fully protected expression. That judgment may well 
have implied the Court’s greater responsiveness to claims of viewpoint bias 
on the part of students who felt their beliefs compromised by compelled sup- 
port of political and ideological causes through mandatory fees. 

If R.A.V. implied such receptivity on the Court’s part, two cases in the 
mid-1990s must have sent a far stronger signal. In Hurley v. ILGO,'° the 
Court enhanced the right not to be forced to express an abhorrent view by 
rejecting an Irish gay and lesbian group’s claim that a state’s anti-discrimina- 
tion law could give that group a right to take part in the dominant St. Pat- 
rick’s Day parade, against the wishes of the sponsoring organization. “While 
the law is free to promote all sorts of conduct in place of harmful behavior,” 
the Court concluded, “it is not free to interfere with speech for no better 
reason than promoting an approved message or discouraging a disfavored 
one.”!’ This judgment seemed to imply a heightened sensitivity to First 
Amendment claims against governmentally compelled expression in any 
form. 

The third of the mid-1990s cases was undoubtedly the most pertinent. 
When the Supreme Court ruled in Rosenberger v. Rector and Visitors of the 
University of Virginia'® that public universities may not deny student fee 
funding to a category of expression or activity — religious publications, to be 
specific — the authority of universities to impose such fees was not in ques- 
tion. The only issue before the Court, on which it was bitterly divided, was 
the fee allocation process, and university regulations governing that process. 
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Yet the underlying fee issue was implicated in at least two significant ways by 
the Rosenberger case. 

For one, there was Justice O’Connor’s almost casual, but portentous, rec- 
ognition of “the possibility that the student fee is susceptible to a Free 
Speech Clause challenge by an objecting student that she should not be com- 
pelled to pay for speech with which she disagrees.”!? Some observers took 
alarm at this comment, warning in one case that Justice O’Connor had 
sounded the “death knell” for existing student fee arrangements.”° Even less 
apocalyptic commentators recognized that the issue of imposing and collect- 
ing the fee itself, and not simply of allocating the proceeds, had now been 
placed obliquely on the Supreme Court’s agenda. 

The other way in which Rosenberger may have changed the equation was 
its view of the fee funding process for student organizations and activities as a 
forum to which the desiderata of viewpoint neutrality must now apply. The 
Court had earlier, in Widmar v. Vincent,?' imposed such criteria on the alloca- 
tion by a state university of access to physical space, specifically meeting 
rooms in the student union. The Court observed that the “campus of a public 
university, at least for its students, possesses many of the characteristics of a 
public forum.”? The potential relevance of that reference to the student fee 
issue was noted long before Rosenberger,”? although courts which reviewed 
challenges to mandatory fees and their use did not, on the whole, perceive 
the connection until the 1990s. 

In fact, it could well be argued that an even earlier Supreme Court deci- 
sion, Healy v. James,’* made clear the relevance of public forum analysis. In 
holding that state universities could not deny recognition to student groups 
because of their political views, or even because of disruption at other places, 
the Court declared that “the college classroom with its surrounding environs 
is peculiarly the ‘marketplace of ideas.’”’° Thus courts might much earlier 
have analogized the fee collection and allocation process to the process of 
recognition or the allocation of space, and treated the fee issue in public fo- 
rum terms, though few did so. After Rosenberger, the connection and the 


analogy would have been hard to miss, even without Justice O’Connor’s 
invitation. 


Il. THE New View oF MANDATORY FEES — DEVELOPMENTS IN 
CALIFORNIA AND WISCONSIN 


The catalyst for change was not simply the suggested analogy between 
mandatory fees and more familiar public fora. Even more significant were 
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several emerging, rapidly changing, dimensions of First Amendment law. 
These substantive trends provide the final, and most crucial, element in the 
metamorphosis of the 1990s. We address each dimension in turn, starting 


with the “compelled speech” doctrine, which has played a crucial role in the 
fee area. 


The notion that government may not require citizens to pay to support 
abhorrent views is hardly new. It would be hard to find a more direct con- 
demnation than Thomas Jefferson’s insistence that “to compel a man to fur- 
nish contributions of money for the propagation of opinions which he 
disbelieves and abhors is sinful and tyrannical.”?° The courts have long rec- 
ognized the right of citizens not to be compelled to express an abhorrent 
belief, through a mandatory salute to the flag?’ or the display of an abhorrent 
message on one’s automobile license plate.** Surprisingly, it took longer for 
the courts to embrace Jefferson’s view about resisting monetary exactions as 
a protected form of expression — and then in the somewhat oblique context 
of compulsory union dues. In a series of cases, the Supreme Court protected 
members of union or dues shops from being required to support, through 
payments assessed as a condition of initial or continued employment, union 
activities or messages that were not “germane” to the collective bargaining 
role that justified the assessment.”? Later, the Supreme Court extended this 
protection to members of integrated state bars, who are similarly obliged to 
pay dues as a condition of eligibility for the practice of law.*° 

The potential relevance of the union dues/state bar dues doctrine to 
mandatory student fees is hard to escape, and has played a role in the analy- 
sis for some time. What has been most divisive in the recent cases, however, 
is the precise bearing of these precedents. The Wisconsin fee challenge offers 
perhaps the best illustration of divergent views on that issue. The Seventh 
Circuit majority in Southworth v. Grebe*! found the challenge to the Regent- 
imposed student activities fee to be entirely controlled by the union and bar 
dues cases. Mainly on that basis, the court ruled that the Regents could not 
constitutionally mandate fees for support of “political and ideological” 
groups.*? 

The Regents sought rehearing from the full court of appeals. That request 
was rebuffed in a memorandum opinion that simply reaffirmed the panel’s © 
judgment. From the denial of rehearing, however, three judges dissented, 
taking sharp exception to the majority’s confident assimilation of fees and 
dues. The dissenters noted several vital differences between the two situa- 
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tions. Chiefly, they stressed that state university students, unlike union or 
integrated bar members, paid “fees not to the challenged groups, but to the 
student government which then uses the money” both for its own activities 
and for support of more than a hundred organizations.** Thus, in contrast to 
union and state bar activities, “the speech of the offending groups can hardly 
be attributed to the student government, which funds groups of radically dif- 
ferent views.”*4 That being the case, the First Amendment “burden” that 
demanded protection for objecting dues shop or state bar members simply 
had no precise counterpart in the very different student fee context. 

The Seventh Circuit dissenters added, in a prescient aside, that the Re- 
gents and student government must, under Rosenberger, “determine funding 
in a content-neutral manner.”*> Indeed, that very obligation led one com- 
mentator to suggest an emerging anomaly that courts will need to address in 
future cases.*° Arguably, a state university may not, on its own, or presuma- 
bly even under court order, refuse equal funding to certain student groups 
because those groups are deemed “political and ideological” — thus placing 
the selective relief sought by student mandatory fee challengers in direct con- 
travention of the content-neutrality that Rosenberger demands. 

This novel conundrum needs to be addressed more fully by courts inclined 
to do as the Seventh Circuit has done, and to impose upon the fee-eligibility 
determination criteria that are as content-based as was the University of Vir- 
ginia’s refusal to fund with mandatory fees student publications that were 
“religious” in character. But we need not resolve this issue quite yet; the 
focus of current debate — notably within the Seventh Circuit — is whether 
the union and state bar dues cases are sufficiently relevant to require the 
exclusion from the mandatory fee package. 

For several reasons, the Southworth dissenters seem to have the better of 
the argument. First, the nature of the alleged “burden” is dramatically differ- 
ent in the two situations. While union shop and state bar members cannot 
easily disclaim views espoused by an entity to which the law compels them to 
contribute, the student fee payer could hardly be said to be forced to support 
any of the vastly divergent views of the myriad groups that receive funding 
from the pool to which those fees go. The only meaningful analogy to the 
union shop or state bar is the student government itself — a different situa- 
tion to which we turn later. 

As for the funded groups, whether or not deemed “political and ideologi- 
cal,” the inescapable variety — indeed cacophony — of their publicly ex- 
pressed views avoids any plausible inference or attribution of sponsorship on 
the part of any individual dues payer. The one exception — a situation in 





33. Southworth v. Grebe, 157 F.3d 1124, 1125 (7th Cir. 1998), petition for cert. filed 
(U.S. Jan. 25, 1999) (No. 98-1189). 

34. Id. 

39; Hd. 

36. See Thoe, supra note 8, at 1448-49 (“While a content-based restriction to preserve 
the nature of the forum would be permissible, a viewpoint-based distinction would not. It 
is arguable that the [district court’s] Southworth remedy, under Rosenberger analysis, is an 
impermissible viewpoint-based exclusion.”). 
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which a federal appeals court years ago did enjoin a mandatory fee*”? — in- 
volves a special student fee that is collected, allocated and earmarked for a 
single organization whose views could be attributed to each student whose 
fees go to support it. In the typical situation that has recently been before 
the courts, no such inference of endorsement could reasonably be drawn. 

The Southworth dissenters seem correct in their view of the case for a 
second reason. Even if the union and state bar cases did control, they pro- 
vide a means of relieving the burden on individual objectors in the form of a 
pro rata rebate or refund. Other courts had found the refund or rebate to 
provide whatever safety valve the First Amendment required, as much for 
the student fee payer as for the union shop or state bar member. The Wis- 
consin fee, as it came before the court, contained no refund/rebate option. 
But the Regents offered during oral argument to create such a procedure, 
believing such an offer would relieve any burden dissenting students might 
otherwise incur. 

Startlingly, the Seventh Circuit rejected the offer. Even a refund would 
not suffice; the majority, invoking Supreme Court skepticism in a different 
context, insisted that collecting and “then refunding months later the portion 
that [the union] was not allowed to exact in the first place” because “even 
then the union obtains an involuntary loan for purposes to which the em- 
ployee objects.”>* Thus, incredibly, the Seventh Circuit not only struck down 
the non-refundable fee before it, but by clear implication the remedy sug- 
gested by the Regents. That remedy, a proposal to bring its fee-collection 
procedure into line with those of other universities and with the vast majority 
of union and bar dues requirements, had been sustained by other courts be- 
cause of the presence of such an escape valve. 

Third, the Southworth dissenters were correct on another central constitu- 
tional point. Even if the union and bar dues cases fully controlled, they 
would not bar all expression of potentially abhorrent views by the fee recipi- 
ent. Rather, the Supreme Court has ruled (as the Seventh Circuit noted but 
then seemed to disregard) that such activities must be “germane” to the role 
or responsibility that warrants collecting dues in the first place. Though the 
Southworth court did undertake a cursory analysis of germaneness, it failed 
to invoke in that process those educational interests that might justify not 
only mandating activity fees in the first place, but including within the poten- 
tial beneficiaries some groups that are “political and ideological.” 

It is at this point in the analysis that the recent California litigation be- 
comes helpful. In a suit actually filed before 1990 to challenge the University 
of California’s mandatory student activities fee, the Smith plaintiffs advanced 
First Amendment arguments quite similar to those that have driven the later 
cases. The focus was primarily on fee-funded activities of the student 
(ASUC) senate, a target more closely analogous to the union/bar cases than 
the indirect funding of other student groups. The state supreme court opin- 





37. Galda v. Bloustein, 772 F.2d 1060 (3d Cir. 1985). 
38. Southworth v. Grebe, 151 F.3d 717, 733 (7th Cir. 1998) (quoting Ellis v. Brother- 
hood of Railway Clerks, 466 U.S. 435, 443-45 (1984)). 
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ion in 1993 sounded what seemed at the time the first dissonant note in the 
generally deferential chorus.*? That court essentially split the difference. It 
first ruled that the objecting students had shown a “real and substantial” bur- 
den on their First Amendment rights, by analogy to the union and state bar 
cases, and were thus properly in court.*? Though there was no doubt the 
Regents had the legal authority to impose such a fee, the exercise of that 
power must be tested by strict scrutiny. Thus, the Regents’ mandate behind 
the activities fee could be, but had not yet been shown to be, compatible with 
the union and bar cases — specifically, that the educational benefits provided 
by fee-supported activities outweigh the advancement of political and ideo- 
logical interests, and were not simply incidental to those interests. 

That sounded at the time like a tall order. On remand, however, lawyers 
for the Regents persuaded the trial judge that the fee mandate fully met this 
heavy burden — that the fee-supported ASUC activities did indeed provide 
benefits that were not merely incidental to the primary educational values. 
Thus, the California Superior Court found the undoubted burden on individ- 
ual students to be justified, and the court of appeals affirmed.*! 

One uncertainty remained in the California saga, and has just been re- 
solved by a federal court. After the remand process, the Regents still felt 
legally obligated to bar the use of mandatory fees to support ASUC lobbying, 
while permitting other student government activities to be fee-funded. In 
January 1999, a federal district judge struck down that bar, ruling that the 
Regents had “misrepresent[ed]” the California Supreme Court’s Smith ruling 
by treating lobbying as categorically ineligible for fee support.*? 

So long as individual student objectors could seek and obtain a pro rata 
refund of the lobbying-related portion of their fee, the same formula that 
applied to other ASUC activities might validate lobbying expenditures. The 
California Supreme Court had drawn no such clear and sharp line between 
lobbying and other political activity, the federal judge stressed, noting that 
the presumptive educational benefits that might validate other applications 
of fee funding applied no less to lobbying. Finally, the judge offered in dic- 
tum his view that a ban on funding of lobbying alone among ASUC expres- 
sive activity “raises serious First Amendment and equal protection concerns 
since the Regents are prohibiting political speech, even when that speech is 
funded voluntarily by students and not by dissenting students.”4% 

The California saga seems to have run its course. Despite ominous ema- 
nations from the state supreme court in the 1993 judgment, the student activi- 
ties fee seems now to have survived virtually intact. The Regents have 
persuaded both federal and state courts of underlying educational values that 





39. Smith v. Regents of Univ of Cal., 844 P.2d 500 (Cal. 1993). 

40. Id. at 512. 

41. Td. 

42. Associated Students of the Univ. of Cal. at Riverside v. Regents, 1999 U.S. Dist. 
LEXIS 161 (N.D. Cal. 1999). See also Jeffrey Selingo, Federal Judge Says U. of California 
May Not Ban Use of Student Fees for Lobbying, CHRON. HIGHER Epuc., Jan. 13, 1999 
(daily ed.). 

43. Riverside, 1999 U.S. Dist. LEXIS at *10. 
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are not incidental to political or ideological goals. So long as objecting stu- 
dents may claim a pro rata refund, the Regents may charge the fee and per- 
mit the ASUC to use it for indisputably political purposes. Indeed, the 
Regents almost certainly must permit a range of ASUC political activities, 
unfettered by content constraints that would (as the federal judge recently 
warned) likely raise serious Rosenberger problems. 


There is a fourth and final dimension on which the Southworth dissenters 
seem to have the better of the argument. As most other courts have recog- 
nized, especially the California courts throughout the tortuous Smith saga, 
they deal here not with the powers of labor unions or bars groups with regard 
to their members, but the vastly different relationship between institutions of 
higher learning and their students. While unions and other membership 
groups speak for and represent their members, such organizations could 
hardly claim an educational role or responsibility. When it comes to student 
fees, however, the university’s educational mission becomes central. Accord- 
ingly, educational values are entitled to — and historically in this context 
have received — a major place in the equation.** As the Southworth dissent- 
ers noted: “Numerous courts have recognized that the free expression of a 
wide range of ideas is central to the educational mission of a university, 
teaching students to think for themselves and to separate the ‘wheat from the 
chaff.’”*°© The role of such interests and their recognition by courts is essen- 
tially to enhance the degree of deference that courts would normally pay to 
judgments by a governing board to impose and collect fees. 


It is here that the public forum analogy underscores the case in support of 
mandatory fee arrangements. Where the primary function of such fees is to 
create and sustain a forum where diverse viewpoints not only emerge, but are 
likely to flourish because of the support which a mandatory fee potentially 
provides to such diverse views, there is clear evidence of the educational 
value of a fee system. The failure to recognize this value most severely un- 
dermines the Southworth majority’s view, and helps to explain why that view 
is so dramatically discordant with the judgments of many other courts that 
have passed on challenges to state university mandatory fees. 





44. Note especially the views of the court of appeals in Smith v. Regents of University 
of California, 65 Cal. Rptr. 2d 813 (Cal. Ct. App. 1997), recognizing inter alia that “partici- 
pation in the ASUC Senate teaches specific leadership and advocacy skills . . . and provides 
a campus forum for vigorous discussion on matters of campus and public concern.” That 
latter finding by the trial court “adds an extra constitutional dimension . . . for any effort to 
limit the topics for debate within the ASUC Senate forum would infringe upon academic 
freedom.” Jd. at 817-18. 


45. See, e.g., Wells, supra note 23, at 370 (“Lack of [mandatory fee] funding will re- 
duce the diversity of views expressed, the total quality of speech that can be funded, and 
the opportunity for students to participate in student organization speech activities. More- 
over, a university’s goal to instill in students an active capacity for tolerance is undermined 
when it creates a system where private biases are allowed to determine who in the forum 
shall be given the added advantage of monetary support.”). 


46. Southworth v. Grebe, 157 F.3d 1124, 1125 (7th Cir. 1998) (Rovner, J., dissenting), 
petition for cert. filed (U.S. Jan. 25, 1999) (No. 98-1189). 





578 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 3 


Before leaving the Southworth analysis, we need to acknowledge two situ- 
ations in which the majority’s reasoning has greater force. One is the rare 
situation we noted earlier, where an organization-specific fee (like the 
Rutgers PIRG fee) is made mandatory. That situation much more closely 
resembles the union/bar dues case; the nexus (and thus the prospect of attri- 
bution or apparent sponsorship) is much closer than in the typical process 
where student government allocates a total fee pool among so diverse a wel- 
ter of student groups that no one fee payer could possibly be linked to the 
views of any of the beneficiaries, much less to all of them. Yet even here, a 
refund or rebate would seem an entirely adequate remedy. Any student who 
wishes not to be inferentially associated with such a group, and/or not in fact 
to support its activities, may opt out and should thus be fully relieved of 
whatever burden mandatory support might impose. 

The other special situation is that of direct support for student government 
activity and expression as such — the dynamic on which the California Smith 
case focused in its later and crucial stages. Here, the potential exists both for 
the appearance and the reality of involuntary support of an abhorrent 
message. Yet here again the refund or rebate procedure should amply meet 
the needs of dissenting students, as the California courts have recognized. To 
enjoin the whole fee collection process because a small number may object to 
the ways in which those fees are used risks requiring the university to apply 
the very content or viewpoint criteria which (as the federal judge in the UC- 
Riverside case recently warned) Rosenberger precludes on First Amendment 
grounds. There is also a practical risk in so prophylactic an approach. As the 
Southworth dissenters cautioned, such a solution could “logically result in ex- 
cluding everyone” since few among the organizations now receiving student 
fees could escape the wrath of some group of students who might envision a 
better use for their mandatory fee payments.*” 

The most recent judgment on these issues, the Ninth Circuit’s late Febru- 
ary ruling in favor of the University of Oregon’s mandatory student fee pol- 
icy (specifically upholding fee allocations to an educational arm of Oregon’s 
Public Interest Research Group) reaffirmed and strengthened the prevailing 
consensus among federal and state courts.** The Ninth Circuit, after stressing 
certain factual differences between Oregon’s and Wisconsin’s fee arrange- 
ments, concluded that the challenged “distribution of funds . . . serves a legiti- 
mate governmental interest that does not violate the First Amendment.” 
This court, recognizing the divergent premises of its ruling and those of the 
Seventh Circuit’s Southworth, concluded that on such constitutional matters 
“we respectfully disagree.” Consequently, there exists a fairly clear conflict 
among federal circuits—a condition that may yet attract the Supreme Court’s 
attention and interest in the mandatory fee issue. 





47. Id. at 1129 (“Just as these plaintiffs have a ‘hit list’ of organizations to which they 
object, other students will have their own lists . . . . [G]rafting dissenters’ rights onto a 
neutral forum for the expression of a full panoply of viewpoints will most likely eliminate 
the forum altogether.”). 

48. Rounds v. Oregon State Bd. of Higher Educ., No. 97-35189, 1999 U.S. App. 
LEXIS 2703 (9th Cir. 1999). 
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What has been said here, and by the clear majority of courts that have 
sustained mandatory fees, should take nothing away from the well-settled 
principle that (in Thomas Jefferson’s words) one may not be “compell[ed] to 
furnish contributions of money for the propagation of opinions which he dis- 
believes.” The right not to have government put words into one’s mouth is 
well settled in such contexts as saluting the flag, displaying an abhorrent li- 
cense plate motto, and being forced to include other groups in a holiday 
parade. In such situations the prospect of attribution is direct and irrefuta- 
ble. There is no way in which a refund or rebate, or any comparable means of 
dissociation, could allay the appearance or the reality of sponsorship or en- 
dorsement. But where the relationship is as indirect and attenuated as it is in 
regard to mandatory student fees, the force of this doctrine is correspond- 
ingly diminished. Meanwhile, the fundamentally educational rationale for a 
mandatory fee system also sharply differentiates the two situations. 


Ill. SURVIVING SOUTHWORTH 


For public universities in the Seventh Circuit, Southworth is the law. 
Other courts may be persuaded to a similar view, though the recent move- 
ment in the opposite direction by state and federal courts in California sug- 
gests that Southworth is likely to remain a minority view. At the institutions 
to which this doctrine does apply, some hope remains for meaningful 
mandatory fee systems. A few practical suggestions may be helpful. 

First, no court has come close to suggesting either that governing boards 
lack legal power to impose fees for myriad purposes, or that student activity 
fees may not continue to be mandatory for most students. So long as some 
means exists for objectors to avoid supporting “political or ideological” 
groups (likely to remain a small fraction of all student organizations) there 
seems no reason why the vast majority who do not object may not continue 
to be assessed whatever amount the governing board deems appropriate for 
this purpose. 

Second, the validity of such arrangements depends upon pooling the fee 
proceeds for allocation to eligible organizations by the student government 
or some other body, exercising authority specifically delegated by the gov- 
erning board. What remains legally vulnerable is any special activity fee 
earmarked for a specific organization — whether or not “political” or “ideo- 
logical.” But we did not need the Seventh Circuit to tell us that. We already 
knew it from the Third Circuit’s decision a decade and a half ago striking 
down the earmarked Rutgers PIRG fee. It is, however, a point not to be 
forgotten in the current complexity. 

Third, the refund/rebate issue has not really been foreclosed, even in the 
Seventh Circuit. Every other court has found such a mechanism to be consti- 
tutionally adequate and responsive, even with regard to direct support of stu- 
dent government lobbying. The Seventh Circuit’s admittedly uncongenial 
view was clearly dictum; the Wisconsin fee program before the court con- 
tained no rebate, though the Regents offered during argument to initiate one. 
The primary thrust of the court of appeals’ judgment at this point was to 
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salvage important elements of Regents’ authority, which had been ques- 
tioned by an even less sympathetic district judge. Thus, the constitutionality 
of a workable and responsive refund/rebate program remains a more than 
technically open option, even in the Seventh Circuit, and everywhere else 
offers an entirely adequate safety valve. 

Fourth, it is the governing board and not the complaining students who 
determine what organizations are “political and ideological” and thus subject 
to exclusion by dissenters. The fear expressed by the Southworth dissenters 
— that individualized “hit lists” could bring the system to its knees — seems 
groundless. So long as the process is credible and subject to periodic review 
(presumably once a year) the composition of the roster of suspect groups 
seems clearly a board prerogative. 

Fifth, that process should be both credible and open. There should be a 
procedure by which individual students may request that groups not on the 
current list be added to it, for example, because their activities have within 
the past year become unacceptably “political” or “ideological.” There should 
also be an opportunity for any group so listed to remove itself from the ros- 
ter, either by showing that its program has been misperceived or that its mis- 
sion has so markedly changed that it no longer deserves to be on the list.*? 

Sixth, it should be clear that no doubt has been raised with respect to any 
other portion of the student-fee assessment process. None of these cases, 
and surely not Southworth, questioned the power of governing boards to im- 
pose fees for a host of other purposes essential to the university’s operations. 
Nonetheless, it might be wise to separate the student activities fee more 
sharply from the rest of the fee package than many institutions have done in 
the past. 

Finally, state universities and their students need to be reassured that the 
fee support of student organizations engaged in “political” or “ideological” 
activities has not been foreclosed — at most, it has been made a bit more 
cumbersome by recognizing the concerns of students who do not wish, even 
indirectly, to endorse the messages of certain campus groups. For the vast 
majority of students, life should continue. For the vast majority of fee-sup- 
ported groups, life will also continue, albeit with slightly smaller shares of the 
total fee pool. 





49. Herein lies a possible paradox for the eighteen specific groups challenged in the 
Southworth case. Their classification as “political and ideological” has the imprimatur of 
the federal courts. It might thus require a specific request to the district court in order to 
declassify any of these listed organizations, should the need to do so arise. It is, however, 
only the status of these groups that would in any way inhibit Regent flexibility in future 
determinations. 








ACADEMIC FREEDOM FACES LEARNING 
DISABILITIES: GUCKENBERGER V. 
BosTON UNIVERSITY 


PatTrRiIciA L. Bors* 


INTRODUCTION 


In January 1997, law student Elizabeth Guckenberger led a group repre- 
senting students with learning disabilities in a lawsuit against Boston Univer- 
sity (BU) and three of its administrators,! claiming discrimination practices 
that violated both the Rehabilitation Act of 1973 (Section 504)? and the 
Americans with Disabilities Act of 1990 (ADA).* The court’s rulings, which 
ultimately resulted in four published decisions,’ rivaled that of Solomon, 
leading both sides to claim victory.° The Guckenberger saga focuses on the 
inherent conflict between enforcing anti-discrimination law in an educational 
environment and the freedom of a university to control its own academic 
standards in the context of dealing with learning disabilities. 

The ADA-related cases preceding Guckenberger tended to address situa- 
tions dealing with physical disabilities. Southeastern Community College v. 





* B.A. University of Kansas, 1987; J.D. Candidate, University of Notre Dame, 1999. 
The author gratefully acknowledges the assistance, patience and encouragement that 
brought this comment to fruition, especially that of Sarah Stancati and Professor John 
Robinson. This case comment is dedicated to my mother, Susan Bors, whose steadfast 
love, support and faith in her children is the best gift of all. 

1. Other plaintiffs were nine BU students with learning disabilities and four 
organizations. 

2. 29 U.S.C. § 794 (1994 & Supp II 1996). 

3. 42 US.C. § 12101(a)(3) (1994). 

4. Guckenberger v. Boston Univ., 957 F. Supp. 306 (D. Mass. 1997), referred to in 
the text as Guckenberger I. This was an interlocutory decision ruling on plaintiffs’ motion 
for class certification and defendants’ motions to dismiss, sifting through the issues and 
parties to determine which were colorable and who had standing. The court issued find- 
ings of fact, conclusions of law, and an order of judgment after a ten-day bench trial in 
Guckenberger v. Boston University, 974 F. Supp. 106 (D. Mass. 1997), hereinafter referred 
to in the text as Guckenberger II. BU’s response to the court’s order of Guckenberger II is 
evaluated in Guckenberger v. Boston University, 8 F. Supp. 2d 82 (D. Mass. 1998), hereinaf- 
ter referred to in the text as Guckenberger III. Guckenberger v. Boston University, 8 F. 
Supp. 2d 91 (D. Mass. 1998), hereinafter referred to in the text as Guckenberger IV, settled 
the contested assessment of fees and costs. 

5. “Not only is it a ringing condemnation of what President Westling and his staff did 
here, but it also sends a message both to Boston University and every other college that it 
needs to treat students with learning disabilities with the respect to which they’re entitled,” 
Sidney Wolinsky, plaintiffs’ counsel, quoted in Patricia Nealon, BU Loses Suit Brought by 
Students, B. GLoBe, Aug. 16, 1997, at B1. Jon Westling, who had been Provost at the onset 
of the litigation and is currently the President of Boston University, published his response 
in One University Defeats Disability Extremists, WALL Sr. J., Sept. 3, 1997, at A21: “Aca- 
demic standards have been vindicated. Universities can reject diagnoses that make no 
sense. Universities, not learning disability specialists, can determine appropriate academic 
accommodations.” 
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Davis® reviewed the extent to which Section 504 requires a university or col- 
lege to offer accommodations to students with disabilities. The nursing 
school involved in the case had denied Davis, an applicant, admission into 
the clinical nursing program because she could not meet the physical require- 
ment of being able to hear and understand oral communication without lip- 
reading. Davis claimed that Section 504 compelled the school to take affirm- 
ative action to ensure her full participation in the program.’ The court re- 
solved the issue by interpreting Section 504’s “otherwise qualified 
individual”*® as “one who is able to meet all of a program’s requirements in 
spite of his handicap,” not aside from the limitations of the handicap.? Based 
on testimony regarding the program, the court held that the ability to hear 
and understand oral communication was a reasonable physical qualification 
for admission to the clinical program.'!° Therefore, the court reasoned, ac- 
commodations that would allow Davis’s full participation, such as providing 
sign-language interpreters or waiving clinical courses, were not required, as 
making those accommodations would constitute a fundamental alteration in 
the program,'! which is more than Section 504 requires.!2 

The questions of how to determine whether a person is otherwise qualified 
and what deference should be given the institutional decision-maker regard- 
ing the reasonableness of accommodations was the subject of Wynne v. Tufts 
University School of Medicine (Wynne I).!3 Wynne I was an appeal of sum- 
mary judgment for Tufts University. In this case, Wynne, a medical student 
with a learning disability that was subsequently diagnosed as dyslexia, 
claimed the college did not sufficiently accommodate his disability by chang- 
ing the format of multiple choice tests. The court, drawing from Davis and 
subsequent cases, ruled that an individualized inquiry and findings of fact 
about the student and available accommodations determine whether an indi- 
vidual is otherwise qualified. Therefore, accommodations should be made: 


[i]f the institution submits undisputed facts demonstrating that the 
relevant officials within the institution considered alternative means, 
their feasibility, cost and effect on the academic program, and came to a 





6. 442 U.S. 397 (1979). 

7. See id. at 408-09. 

8. 29 U.S.C. § 794(a) (1994). “No otherwise qualified individual with a disability . . . 
shall, solely by reason of her or his disability, be excluded from the participation in, be 
denied the benefits of, or be subjected to discrimination under any program or activity 
receiving Federal financial assistance ....” Id. 

9. Davis, 442 U.S. at 406 (emphasis added). 

10. See id. at 407. 

11. See id. at 409-10. 

12. Section 504 regulations provide that if the recipient of Federal financial aid can 
show that certain academic requirements are essential to a program, those requirements 
will not be considered discriminatory (34 C.F.R. § 104.44(a) (1997)), and the court applied 
the same standard to the physical requirements of the clinical program. 

13. 932 F.2d 19 (Ast Cir. 1991) (en banc) (finding on remand that the university pro- 
vided adequate support to deny the student the requested change from multiple choice 
testing to some alternative that he could process more easily) (hereinafter referred to in 
the text as Wynne I). 
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rationally justifiable conclusion that the available alternatives would re- 
sult either in lowering academic standards or requiring substantial pro- 
gram alteration, the court could rule as a matter of law that the 
institution had met its duty of seeking reasonable accommodation.'* 


Because the affidavit the college submitted showed no evidence of considera- 
tion of alternatives or unique qualities of a multiple-choice test, the case was 
remanded and decided in Wynne II.'> 


On remand, the college submitted six new affidavits and again moved for 
summary judgment.'© The court found in Tufts’ favor, and Wynne appealed 
on two points: 1) whether given the facts not genuinely in dispute, Tufts 
either did provide reasonable accommodations or demonstrated a rationally 
justified conclusion not to do so as a matter of law, and, 2) whether there was 
sufficient evidence to show that Tufts’ reasons for not making more accom- 
modations were pretextual or in bad faith. The court confirmed the summary 
judgment in Tufts’ favor, explaining that the additional information in the 
new affidavits suitably “demythologized the institutional thought processes 
leading to its determination” not to make further accommodations.'’ Fur- 
thermore, the court found that the assistance Tufts had provided Wynne by 
arranging for the tests that diagnosed his dyslexia, by allowing him to repeat 
eight failed classes when the policy was to dismiss students who failed five, 
and by providing tutorial support and special test conditions, was a sufficient 
showing of Tufts’ good faith toward Wynne.'® 


DIsABILITY LAW AND HIGHER EDUCATION 


Section 504 was the first federal attempt to prohibit postsecondary educa- 
tional institutions “receiving Federal financial assistance” from discriminat- 
ing against persons with disabilities who are “otherwise qualified” for a 
program.'? Unfortunately, the benefits expected from Section 504’s enact- 
ment were disappointingly slow in realization, prompting Congress to ad- 
dress that deficiency”® by passing the ADA. Titles II and III of the ADA 
extend a protection similar to Section 504’s from discrimination to individu- 





14. Wynne, 932 F.2d at 26. 


15. Wynne v. Tufts Univ. Sch. of Med., 976 F.2d 791 (1st Cir. 1992) (hereinafter re- 

ferred to as Wynne II in the text). 
See id. at 793. 
Id. at 795. 
See id. 

19. 29 U.S.C. § 794(a) (1994). The regulations implementing the statute specifically 
include postsecondary institutions. 34 C.F.R. § 104.41 (1997). 

20. 42 U.S.C. § 12101(a)(3) (1994) (noting that “discrimination against individuals 
with disabilities persists in such critical areas as employment, housing, public accommoda- 
tions, education, transportation, communication, recreation, institutionalization, health 
services, voting, and access to public services ... .”). 
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als with disabilities by provisions that apply to both public”! and private? 
universities. 

The success of augmenting Section 504 provisions with those of the ADA 
has been proposed to account for the increase in incoming freshmen that 
report having a physical or mental disability.2* In 1978, only three percent of 
incoming freshmen reported a disability; by 1994, more than nine percent did 
so.24 The early 1990s also saw courts and enforcement agencies dealing with 
increasing numbers of cases involving disability law in postsecondary educa- 
tional settings;?> this has also been attributed to the augmented legislation. 
More recently, cases dealing with disabilities have shifted from a focus on the 
architectural access issues that students with physical disabilities face*® to the 
less obvious barriers presented by learning disabilities.2” This shift is also 
reflected in the composition of the group of incoming freshmen who have 





21. 42 U.S.C. § 12132 (1994). State colleges and universities fall into the public entity 
definition because they are a “department, agency, special purpose district, or other instru- 
mentality of a State or States or local government.” 28 C.F.R. § 36.104 (1998). 

22. 42 U.S.C. 12181-12189 (1994 & Supp II 1996) “Subchapter I1I—Public Accommo- 
dations and Services Operated by Private Entities” Jd. The regulations define a public 
accommodation as a “private entity that owns, leases (or leases to), or operates a place of 
public accommodation.” 28 C.F.R. § 36.104 (1998). Among the categories included as a 
“place of public accommodation” is an “undergraduate, or postgraduate private school.” 
Id. See also 42 U.S.C. § 12181(7)(J) (1994). If the operations of these entities affect com- 
merce, they are considered public accommodations for purposes of this subchapter: “a 
nursery, elementary, secondary, undergraduate, or postgraduate private school, or other 
place of education... .” 28 C.F.R. § 36.104. See Adam A. Milani, Disabled Students in 
Higher Education: Administrative and Judicial Enforcement of Disability Law, 22 J.C. & 
U.L. 989 (1996), for a helpful overview of Section 504 and the ADA interpretation, appli- 
cation and enforcement. 

23. Laura F. Rothstein, Higher Education and Disabilities: Trends and Developments, 
27 STETSON L. Rev. 119 (1997) (proposing additional factors to account for the increase). 
This trend is the result of the first generation of children who benefited from the Individu- 
als with Disabilities Education Act (“IDEA”), originally passed in 1975 as the Education 
for All Handicapped Children Act, 20 U.S.C. §§ 1400-1461 (1994), becoming IDEA in 
1990. The IDEA required schools to provide free education to disabled children. Roth- 
stein writes that these students are more likely to assert their rights than were students 
before 1990. See also Laura Rothstein, College Students with Disabilities: Litigation Trends, 
13 Rev. Litic. 425, 426 (1994) (noting that enactment of ADA garnered wide media atten- 
tion that increased student awareness of disability issues). 

24. See Charles K. Barber, Waivers of Academic Progress Requirements for Federal 
Financial Aid: A Reasonable Accommodation for Students with Learning Disabilities, 23 
J.C. & U.L. 231 (1996) (citing Cathy Henderson, College Freshmen with Disabilities: A 
Triennial Statistical Profile, American Council on Education, Heath Resource Center, Aug. 
1995, at 6). 

25. See Rothstein, supra note 23. 

26. See Claire E. McCusker, The Americans with Disabilities Act: Its Potential for Ex- 
panding the Scope of Reasonable Academic Accommodations, 21 J.C. & U.L. 619, 621 
(1995). 

27. For an analysis of Coleman v. Zatechka, 824 F. Supp. 1360 (D. Neb. 1993), a hy- 
brid case that addresses not only physical accommodations, but also the less tangible emo- 
tional barriers inherent in the University’s policy concerning accommodations for physical 


disabilities, see Abbie F. Fellrath, Coleman v Zatechka: The ADA and Student Life, 23 J.C. 
& U.L. 285 (1996). 
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identified themselves as having a disability: of that group, the percentage who 
claimed their disability was a learning disability rose from fifteen percent in 
1988 to thirty-two percent in 1994.78 

Because learning disabilities are covered disabilities in both Section 504 
and the ADA,”? the postsecondary educational institutions that must comply 
with these anti-discrimination laws are faced with the duty of responding just 
as reasonably to these disabilities as to other more visible disabilities. This 
duty is often difficult to satisfy because learning disabilities are not as easily 
identified or assessed as physical disabilities; they require a professional diag- 
nosis to determine their extent and also to tailor the most effective accommo- 
dations.*° The regulations implementing Section 504 provide three possible 
methods by which educational institutions may avoid violating the Act: ad- 
justing academic program requirements; modifying or altering course exami- 
nations; and providing auxiliary aids.*! Colleges and universities need not 
provide students accommodations that either would require a fundamental 
alteration to the program in question, or would impose an undue burden on 
the school.*? 

The tension between making a reasonable accommodation and preserving 
essential course requirements is the source of the conflict in Guckenberger v. 
Boston University.** The case was tried without a jury, and unfolded in a 
series of four reported decisions. First, an interlocutory order allowed plain- 
tiffs class certification and winnowed out defendants, plaintiffs, and claims in 
order to arrive at the final issues and parties.** The second decision ex- 


amined the case on the merits, assessed damages, and ordered BU to take 
specific actions.*° The third decision affirmed that BU sufficiently conformed 





28. See Barber, supra note 24. 

29. 42 U.S.C. § 12102(2)(A)-(C) (1994). The ADA describes a disability as “(A) a 
physical or mental impairment that substantially limits one or more of the major life activi- 
ties of such individual; (B) a record of such an impairment; or (C) being regarded as having 
such an impairment.” The definition of physical or mental impairment includes “specific 
learning disabilities.” 34 C.F.R. § 104.3(j)(2)(1)(B) (1996). 

30. See Barber, supra note 24, at 232-33. 

31. 34 CF.R. § 104.44 (1997). 

32. 42 U.S.C. § 12182(b)(2)(A)(ii) (1994 & Supp II 1996), explaining that an entity 
discriminates against a disabled individual when it fails to make “reasonable modifica- 
tions” that are necessary for the individual to have access to the entity’s services, unless the 
entity can show that the modifications would “fundamentally alter the nature of such 
goods, services, facilities, privileges, advantages or accommodations.” Jd. Section 504 reg- 
ulations also provide that if the recipient of Federal financial aid can show that certain 
academic requirements are essential to a program, those requirements will not be consid- 
ered discriminatory. 34 C.F.R. § 104.44(a) (1997). See also Southeastern Community Col- 
lege v. Davis, 442 U.S. 397 (1979); Wynne v. Tufts Univ. Sch. of Med., 932 F.2d 19 (1st Cir. 
1991); Wynne v. Tufts Univ. Sch. of Med., 976 F.2d 791 (1st Cir. 1992). 

33. Guckenberger v. Boston Univ., 974 F. Supp. 106 (D. Mass. 1997). 

34. Guckenberger v. Boston Univ., 957 F. Supp. 306 (D. Mass. 1997). This interlocu- 
tory decision allowed plaintiffs class certification, dismissed three of the eight counts, three 
of the four plaintiff organizations, and two of the defendants with respect to certain counts. 
Id. at 327. 

35. Guckenberger v. Boston Univ., 8 F. Supp. 2d 91 (D. Mass. 1998). This decision 
held that the BU policies in question did discriminate against students with learning disa- 
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to the court’s order by re-evaluating its foreign language policy, and the 
fourth settled the disputed court costs and attorney’s fees.*° 

In fashioning a resolution in Guckenberger, the court outlined reasonable 
procedures that both students should follow in documenting a learning disa- 
bility and BU administrators should follow in determining appropriate ac- 
commodations while maintaining the integrity of a particular academic 
program. Section I of this Article lays out the facts behind the litigation. 
Sections II, II] and IV each address the particular practices which the plain- 
tiffs claimed violated Section 504 and the ADA. Section II examines the na- 
ture of the documentation of learning disabilities that BU required from 
students and the procedures BU used to determine reasonable accommoda- 
tions based on that documentation. Section III addresses the procedure 
available to students who wished to appeal an administrative decision regard- 
ing their accommodations, and Section IV examines using course substitu- 
tions as accommodations. Section V discusses the disposition of the case, 
including calculation of costs and fees. Last, Section VI suggests the implica- 
tions of Guckenberger for colleges and universities in determining reasonable 
approaches to compliance with Section 504 and the ADA when dealing with 
the accommodation requests of students who claim to have learning 
disabilities. 


I. Facts: THE GUCKENBERGER DRAMA 


BU is a large private university whose largest college is the College of Arts 


and Sciences.*’ The College’s degree requirements, like those of all BU’s 
colleges, are approved by the Provost, the President, and the Board of Trust- 
ees, and include one semester of math and four of a foreign language.** Prior 
to 1995, Boston University was also the home to the Learning Disabilities 
Support Services (“LDSS”), a special program geared toward helping stu- 
dents with learning disabilities realize their academic potential. The LDSS 
advertised the commitment BU had toward students with learning disabilities 
in its brochures that described various special services and programs avail- 
able to students to help them overcome or compensate for the barriers to 
academic success caused by their learning disabilities.*° As a distinct unit 
within the Disability Services Office (“DSO”), the LDSS dealt only with 
learning disability related accommodation requests, leaving the DSO respon- 





bilities, that BU breached agreements with three students, and assigned damages to six 
students. The court also ordered changes to BU’s policies, and required BU to return in 
thirty days to present the changed policies to the court. 

36. The court held that BU had conformed to the order and reduced the fees and 
costs awarded to plaintiffs, providing a thorough overview of the “lodestar” method of 
determining fair amounts to award. Id. 

37. Guckenberger, 974 F. Supp at 116. The latest figures published on their website 
report a total of 15,538 undergraduates enrolled for the 1997-98 school year. Boston Uni- 
versity, Admissions Connection, Class of 2002 at a glance (visited Feb. 17, 1999) <http:// 
www.bu.edu/admissions/admconn/glance.html>. 

38. Guckenberger, 974 F. Supp. at 116. 

39. See id. 
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sible for handling all other types of disability requests.*° Together, the LDSS 
and the DSO built a reputation for BU of providing outstanding services for 
students with learning disabilities.*! 


A. Pre-1995 Accommodations and Procedure 


Until 1995, the procedure that students used to request learning disability- 
based accommodations involved a four-step process. First, students would 
submit documentation of their learning disabilities to the LDSS so that it 
could determine their eligibility for accommodations. The documentation in- 
cluded a description of the need for accommodation, a record of accommo- 
dations in the past, and a current (conducted within three years of enrollment 
at BU) medical or psycho-educational evaluation.*? In the second step, the 
LDSS, with its staff of four full-time personnel and several part-time learning 
disabilities specialists, would review the student’s file to determine if accom- 
modation was appropriate based on the submitted documentation.** The 
third step was to notify the student whether the accommodation request was 
granted. If granted, the last step was for the LDSS staff to write “accommo- 
dations letters” that the student was responsible for delivering to instructors 
and to the dean of their college. The letters explained the disability and the 
recommended accommodations, leaving the logistics of the accommodations 
to be worked out between student and instructor for both classroom sessions 
and exam taking.*4 

The accommodations that the LDSS recommended were patterned after 
the regulations implementing Section 504.4 In-class notetakers, tape-re- 
corded classes, and time and a half on exams were standard recommenda- 
tions. For some students, however, the LDSS would recommend waiving a 
degree requirement by substituting other courses for required math or lan- 
guage courses.*° Out of the requests for degree requirement waivers, the 
LDSS granted between ten and fifteen course substitutions a year.*”7 These 
substitutions for degree requirements which were not made known to the 
Provost, the President, or any other member of BU’s central administra- 
tion,** played a major role in the Guckenberger drama. 





40. See id. 

41. See id. In 1990, only 42 students who claimed a learning disability applied to BU. 
By late 1995, the number of applications had grown to 429. By the 1995-96 school year, 
there were approximately 480 students identified with learning disabilities using the LDSS. 
See id. at 117. 


42. See id. at 117. 

43. See id. 

44. See id. 

45. 34 CF.R. § 104.44 (1997). 

46. Guckenberger, 974 F. Supp. at 116-17. Appropriate course substitutions were de- 
termined through the collaboration of the LDSS with the heads of various academic de- 
partments in the liberal arts school. 

47. See id. 

48. See id. at 117. 
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B. The 1995-96 Changes Regarding Learning Disabilities Procedures 
1. Changes in Accommodations 


Beginning in the 1995-96 school year, the Provost of BU, Jon Westling,*’ 
began to take an active interest in the accommodations that the LDSS was 
offering, and in the procedures that the LDSS followed in making accommo- 
dations. Westling’s interest in the area took root in the spring of 1995, when 
he realized that, through the course waivers, the LDSS was making altera- 
tions to the core-curriculum without university approval.°° His investigation 
into the matter began with assigning his assistant, Craig Klafter,°! to research 
learning disabilities and to document the accommodations those disabilities 
required. Klafter approached the director of the LDSS, Loring Brincker- 
hoff,? for verification of learning disabilities that prevented a student from 
learning a foreign language. The result of Klafter’s inquiries was his conclu- 
sion that no scientific proof existed to support a determination that a foreign 
language course waiver was necessary to accommodate any learning 
disability.** 

When Klafter presented his findings to Westling in June 1995, the 
Provost’s next step was to pronounce a moratorium on granting class substi- 
tutions, “effective immediately.”°4 This decision was made without any fur- 
ther investigation, without conferring with other administrators about the 
necessity of the classes to the curriculum, and without consulting any other 
specialist in the disabilities field.°> The Provost also requested that all accom- 
modation letters be sent to him for review before they were sent to students 
or faculty.°° 


2. Extra-Curricular Pronouncements About Learning Disabilities 


Course substitutions and accommodation issues were not the extent of 
Westling’s involvement in the learning disabilities arena. His personal views 
concerning accommodations for learning disabilities were manifested by the 
content of his public appearances in the summer of 1995. At that time, he 
began making public speeches that were critical of the learning disabilities 





49. Westling assumed the office of university president on June 1, 1996. See id. at 118 
n.6. 

50. See id. at 117. 

51. Klafter was one of the defendants who was dismissed in Guckenberger I from all 
but a claim for equitable relief under Article 114 of the Massachusetts Constitution. Arti- 
cle 114 prohibits any “otherwise qualified handicapped individual” from being “excluded 
from the participation in, denied the benefits of, or be[ing] subject to discrimination under 
any program or activity within the commonwealth.” 

52. Loring Brinckerhoff not only was the chairman of the ad hoc committee for 
Higher Education and Disabilities (“AHEAD”), but has also written several articles about 
learning disabilities and accommodations in postsecondary education. 

53. Guckenberger, 974 F. Supp. at 117. 

54. Id. at 117-18. 

55. See id. at 118. 

56. See id. 
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movement.*’ In his orations, Westling asserted his belief that over-diagnosis 
of learning disabilities resulted in students being offered generous accommo- 
dations that provided them an excuse not to work as hard as they were capa- 
ble, and that such over-broad accommodations were not the correct 
expression of concern for those with genuine learning disabilities.** 

To illustrate his point that damage was done by diagnosing learning disa- 
bilities and providing accommodations too broadly, Westling recounted a 
story of a student in one of his classes.°? He called the student “Somnolent 
Samantha” and talked about her accommodation letter. The letter asked for 
a long list of accommodations that ranged from extra time for tests to a seat 
in the front of the classroom. The reason the student was called Somnolent 
Samantha was revealed in one specific accommodation: that Westling make 
certain that she was filled in on portions of lectures she missed while dozing 
in class, that being one manifestation of her learning disability in the area of 
auditory processing.“° Somnolent Samantha illustrated Westling’s belief that 
students with learning disabilities were “sacrificial victims to the triumph of 
the therapeutic.”®' In court, Westling admitted that Somnolent Samantha 
never existed, and was not even a conglomerate of students he had encoun- 
tered.’ He had created her to serve as an example of his personal view that 
many students who qualified for accommodations did not actually need them, 
and that granting so many accommodations undercut the academic rigor of 
university coursework.®? 

Westling’s public pronouncements regarding Somnolent Samantha and 
learning disabilities provided additional tinder for plaintiffs and were the 
foundation of one of plaintiffs’ original claims™ that Westling created a hos- 
tile learning environment for students with learning disabilities.°° This cause 
of action is analogous to Title [X’s® hostile working environment caused by 
sexual harassment.®’? The Guckenberger district court found that Westling’s 
view lacked academic rigor, founded as it was primarily on popular press 
stories and on anecdotal accounts.®* The court also found no documentation 
of an actual BU student feigning a learning disability in order to receive ac- 
commodations, even though Westling continued to opine in addresses, state- 





57. See id. The speeches were delivered in Australia and Washington, D.C. 

58. See id. The Guckenberger court uses a passage from one of the speeches to char- 
acterize the dominant theme of the orations: “[T]he learning disability movement is a great 
mortuary for the ethics of hard work, individual responsibility, and pursuit of excellence, 
and also for genuinely humane social order.” Jd. 

59. See id. (citing Jon Westling, Speech, Disabling Education: The Culture Wars Go to 
School (July 22, 1995)). 

. See id. 
Id. 
See id. at 118-19. 
Guckenberger v. Boston Univ., 957 F. Supp. 306, 313 (D. Mass. 1997). 
See id. 
See id. 
20 U.S.C. § 1681(a) (1994). 
Guckenberger, 957 F. Supp. at 313-14. 
Guckenberger v. Boston Univ., 974 F. Supp. 106, 118-19 (D. Mass. 1997). 
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ments, and letters that the over-diagnosis of learning disabilities and the 
existence of genuine behavioral and performance difficulties accounted for 
many academic performance problems attributed to real learning disabili- 
ties.°° The court found that while Westling’s pronouncements may have been 
offensive to the plaintiff students, they were not physically threatening or 
humiliating,” and the court dismissed the claim.”! 


3. The Accommodation Letters 


Despite the Provost’s directive in June 1995 to cease granting course sub- 
stitutions and to submit all accommodation letters to him for approval before 
they went out to students, between June and September 1995, the LDSS, 
under Loring Brinckerhoff, granted course substitutions and other accommo- 
dations in fifty-eight letters without the Provost’s approval.” In October 
1995, the LDSS was directed to send to the Provost’s office all letters that 
had been prepared but not yet distributed to students, along with their sup- 
porting documentation.” All twenty-eight files that met this description 
were sent.’* The Provost and his assistants, none of whom were experts on 
learning disabilities, then reviewed the proposed accommodations and files. 
They looked for four things: documentation of the learning disabilities that 
was less than three years old and performed by evaluators with credentials;’> 
a clear diagnosis; a recommendation by the evaluator of appropriate accom- 
modations; and consistency between the LDSS records and the evaluator’s 
recommendations.’6 


The findings were communicated in a letter dated November 2, 1995, to 


the director of the DSO, William (“Kip”) Opperman, Brinckerhoff’s supervi- 
sor.’’ The Provost and his assistants had found that the LDSS rarely had 
adequate documentation for their recommended accommodations because 
information was outdated or missing in many student files.”* After evaluat- 
ing each student file, the letter ended with a strongly worded denunciation of 
the manner in which the LDSS handled files,’”? a call for respect for university 





See id. at 119. 

Guckenberger, 957 F. Supp. at 315. 

See id. at 316. 

Guckenberger, 974 F. Supp. at 119. 

See id. 

See id. 

Westling’s subsequent letter to DSO director Kip Opperman specified that “phy- 
sicians, clinical psychologists or licensed psychologists with a record of reputable practice” 
were suitable evaluators. Jd. at 120. 

76. See id. at 119. 

77. See id. 

78. See id. 

79. “[I]t is clear to me that the staff of the Learning Disabilities Support Services does 
not meet any reasonable standard of professional competence in their field. There is also 
considerable evidence that in addition to being incompetent, the staff has willfully and 
knowingly undermined University academic standards, distributed false information about 
University policy, and directly disobeyed University policy. I do not know whether it is 
possible to make Learning Disabilities Support Services perform its appropriate functions 
under this current management and with its current staff. While I am still considering this 
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policies, and a list of standards that LDSS should follow, including those re- 
garding the credentials of the evaluators, the currency of the evaluations, and 
the availability of course substitutions.*° 


4. 1995-96 Accommodations Policies 


The director of the LDSS, Loring Brinckerhoff, responded to the Provost’s 
corrective letter in early December as students, some of whom were expect- 
ing extra time on exams as part of their accommodations, were preparing for 
finals. He sent most of the twenty-eight students letters in which their ex- 
pected accommodations were denied, assuring them they could appeal to the 
Provost.8! On December 4, 1995, he also sent letters to all students who had 
registered with the LDSS. In these letters, Brinckerhoff set out new eligibil- 
ity standards that must be met by January 8, 1996 in order for the LDSS to 
continue offering services to the students in the spring semester.*? Those 
standards were that all students needed to have evaluations performed by 
certain professionals, that any documentation more than three years old re- 
quired the student to be re-evaluated, and that students had to provide the 
LDSS with copies of their high school transcript, college transcript, and cur- 
rent BU course schedule.** His letters were sent without the Provost’s 
knowledge and without verification of the accuracy of Brinckerhoff’s inter- 
pretation of Westling’s letter. When the Provost learned of the letters, he 
directed the dean of the liberal arts school, Norm Johnson, to issue a retrac- 
tion of the deadline date, moving it to August 31, 1996 and to reassure stu- 
dents who were already receiving services that they would not need to be re- 
evaluated.** This letter went out on December 22, 1995. At least two stu- 
dents did not receive their promised accommodations during the fall semes- 
ter of 1995 as a result of the internecine wrangling and discrepancies between 
the Provost’s office and the LDSS.* 

The spring semester of 1996 got off to a rocky start, as both the director of 
the DSO and the LDSS, along with several other members of the DSO, re- 
signed. The Provost’s office used the exodus as an opportunity to restructure 
the DSO so that the learning disabilities unit was no longer self-contained. 
The DSO was renamed the Office of Disability Services (“ODS”)*° and a 





issue, I strongly advise you to take the corrective actions indicated in this letter.” Jd. at 
120. 

See id. 

See id. 

See id. at 120-21. 

See id. 

See id. at 121. 

. See id. at 120. One student was a named plaintiff in Guckenberger I, Scott Gree- 
ley. The other was Michael Cahaly, whose accommodation letter had granted him double 
time on exams and a notetaker in class. 

86. See id. at 121. The ODS managed all requests for accommodations for all disabili- 
ties. The new staff had seven full-time positions: a director, assistant director, a clinical 
director of learning disability support services, a learning services coordinator, a coordina- 
tor of interpreter services, and two senior staff assistants, as well as several part-time spe- 
cialists, tutors, and other facilitators. See id. 
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new director, Allan Macurdy, was hired at the end of March.’’ Although 
neither he nor the other new staff had any expertise in diagnosing learning 
disabilities or in accommodating them, the staff shortage forced on them the 
task of evaluating student requests and making recommendations for learn- 
ing disability accommodations.** All seventy-seven recommendations made 
that spring were forwarded to the Provost’s office for approval.*? 

The procedure for appealing these decisions differed according to the na- 
ture of the disability. The sole recourse available for students whose accom- 
modation was only for a learning disability was to the Provost’s office; 
however, because there was no established appeal procedure, some students 
were not given even this option.”? Students with physical disabilities used a 
Section 504 procedure handled through the Office of the Dean of Students.”! 


C. Post 1996 Accommodations Procedures 


By January 1997, when Elizabeth Guckenberger and other students with 
learning disabilities filed their first claims against the University,°? BU had 
finalized the transition from the old LDSS/DSO to the new ODS by hiring a 
new clinical director for learning disability support services, Dr. Lorraine 
Wolf, who had experience as a practicing neuropsychologist and had been an 
assistant professor of Clinical Psychology at Columbia University.? 

The post-1996 procedure that students followed once they had acceptable 
evaluations was similar to the pre-1995 procedure, although the documenta- 
tion differed, reflecting BU’s conciliatory response to Guckenberger’s law- 


suit..*_ The eligibility requirements that the ODS used concerning the 
credentials of the evaluator of the learning disability and the necessity to be 
re-tested were as follows: 





87. See id. Macurdy was an adjunct assistant law professor and a quadriplegic whose 
specialty was the laws affecting the physically disabled. 

88. See id. at 122. The new assistant director of disability services was Carrie Lewis, a 
former executive assistant to a superintendent. Judith Zafft, a former high school special 
education teacher, was the new coordinator. 

89. See id. 

90. See id. 

91. See id. 

92. Guckenberger v. Boston Univ., 957 F. Supp. 306 (D. Mass. 1997). 

93. Guckenberger v. Boston Univ., 974 F. Supp. 106, 122 (D. Mass. 1997). Wolf had 
also been consulted by BU since November 1996. Her work for BU in January was done 
from New York City by reviewing student files the ODS staff sent, making recommenda- 
tions, and expressing the files and recommendations back. She did this until her maternity 
leave was complete in late May 1997. 

94. See id. at 123. Previously, students submitted a description of their need for ac- 
commodation, a history of accommodations received, and an evaluation of their condition 
by a professional. See Guckenberger, 957 F. Supp. at 307. Currently, the application has 
two parts. The student fills out the first part, providing the specific details of the requested 
accommodation, the classes for which they want accommodations, their course schedule 
and all secondary and postsecondary transcripts to date. The evaluator fills out the second 
part of the application, which asks for a specific diagnosis, test results and specific accom- 
modation recommendations. See id. 
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1) The evaluator had to be a physician or a licensed clinical psycholo- 
gist, or someone with a doctorate degree in neuropsychology, educa- 
tional or child psychology or other appropriate specialty. All 
evaluators had to have at least three years of experience in diagnosing 
learning disabilities.” 

2) BU recognized an evaluation for only three years from the date per- 
formed. Documentation that was older or that had expired while a stu- 
dent was at BU required re-testing. Students could have the re-testing 
requirement waived if the evaluator deemed it unnecessary and submit- 
ted a form to that effect. 


Students first submitted an application to the ODS, where the disabilities 
expert, Dr. Wolf, reviewed the documentation and determined appropriate 
accommodations.’’ She then forwarded the file and recommendation to the 
Provost’s office.°* The Provost’s assistant, Klafter, reviewed the file for con- 
sistency and, if necessary, checked with other faculty and administrators re- 
garding how a particular recommendation would affect the class or 
program.” If all was acceptable, the student was then notified and accommo- 
dations letters were sent to the faculty affected.' If the Provost’s office 
questioned any of the accommodations, they consulted with the ODS and an 
accommodation consistent with the documentation was determined.'°! The 
role of the Provost’s office had metamorphosed from ascertaining the nature 
and extent of a student’s learning disability to determining the accommoda- 
tion appropriate for the course through an interactive process with the spe- 
cialists at the ODS.'° The grievance procedure remained the same.! 


D. The Corresponding Progress of the Lawsuit 


To protest the confusing and contradictory standards promulgated by the 
DSO during the 1995-96 school year, affected students sought injunctive, de- 
claratory and compensatory relief in Guckenberger. Three claims, under Sec- 
tion 504, the ADA, and Massachusetts law, alleged discrimination based on 
their learning disabilities.'!°* They also asserted claims that Westling’s public 
appearances and known attitudes toward learning disabilities created a hos- 
tile learning environment; that BU breached a contract with the students, 
entitling them to recover under a theory of promissory estoppel; and that BU 
intentionally inflicted emotional distress upon the students.'!°° BU responded 





See id. 

See id. at 122-23. 

See id. 

See id. 

See id. 

See id. 

See id. 

See id. 

See id. 

Guckenberger v. Boston Univ., 957 F. Supp. 306, 310-11 (D. Mass. 1997). 

See id. at 311. The student plaintiffs and several organizations also moved for 
class certification, which was granted to the individual plaintiffs and one student organiza- 
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by moving to dismiss a majority of the claims, four of the associated plaintiffs, 
and two of the named defendants. 

Three of the claims were dismissed in an interlocutory decision. Judge 
Patti B. Saris ruled on the hostile learning environment claim by applying the 
same standards used in educational settings for hostile environments created 
by sexual harassment!” and declared a cause of action existed,'” but ulti- 
mately dismissed the claim. She reasoned that because Westling’s offensive 
statements were directed at the learning disability movement rather than at 
individual students, the complaint was insufficient to withstand a motion to 
dismiss.'°° She also reasoned that because BU agreed to honor students’ 
claims of promised accommodations if verified, the promissory estoppel 
claim was moot, and she dismissed it without prejudice.'!°? She also found 
that the factual allegations asserted by the plaintiff students were not ex- 
treme or outrageous enough to support a claim of intentional infliction of 
emotional distress.!!° 

Four claims remained: three specific discrimination claims arising from 
three different disability laws and a fourth claim for breach of contract.'!! 
The first discrimination claim was that the criteria BU established for qualify- 
ing for accommodations was unreasonable and overly burdensome.'!? The 
second claim was that BU failed to provide a reasonable review and appeals 
procedure regarding accommodations, and the third claim was that the blan- 
ket prohibition of course substitutions in foreign languages and math was 
unreasonable. The university defended itself by insisting that the eligibility 
criteria were reasonably designed to ensure that students were entitled to the 


requested accommodations, that the review procedure was adequate, and 
that the university had the right to determine that certain levels of profi- 


ciency were necessary in math and in foreign languages for certain programs 
of studies.!'% 


The court analyzed each issue within the context of the 1995-96 school 
year and compared it to the adapted procedures then currently in use in the 
1996-97 school year. It found that BU did discriminate against students with 
learning disabilities during the 1995-96 school year through the eligibility re- 
quirements students had to meet,'!* the evaluation process used to determine 
accommodations granted,''> and the blanket refusal to grant course substitu- 





tion, the Boston University Law Disability Caucus (“LDC”), of which Elizabeth Gucken- 
berger was a member, as including “all students with learning disabilities and/or attention 
deficit disorder who are currently enrolled at Boston University.” Jd. at 327. 

106. See id. at 313-14. 

107. See id. at 314. 

108. See id. at 315. 

109. See id. at 317-18. 

110. See id. at 318-19. 

111. See id. 

112. Guckenberger v. Boston Univ., 974 F. Supp. 105, 114 (D. Mass. 1997). 

113. See id. 

114. See id. at 140-41. 

115. See id. at 144. 
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tions,''® but that BU’s 1996-97 policies for eligibility and evaluating applica- 
tions were reasonable.''’ The court found that an across-the-board refusal to 
substitute courses constituted discrimination.'!* Out of six named plaintiffs, 
three received awards for emotional distress, three were compensated for 
medical expenses caused by the discriminatory policies, and two received 


nominal damages.'!? An analysis of each issue follows in Sections II through 
IV. 


II. DiscRIMINATION 


The students claimed that BU discriminated against them based on their 
disabilities by establishing eligibility criteria that violated the provisions of 
the ADA and Section 504. These disputed criteria included the requirement 
that the students provide documentation that was three years old or less, that 
they be evaluated only by a physician, a licensed psychologist, or an evalu- 
ator with a doctorate degree in an appropriate field, and that the students 
also submit the results of IQ tests.'2° To assess the reasonableness of these 
eligibility requirements, the court first examined the nature of the learning 
disabilities, then the purpose and provisions of the ADA and Section 504, 
and finally the extent to which BU’s criteria successfully met the disability 
law requirements. The following sections describe the court’s analysis, which 
began with an examination of the nature of learning disabilities. The court 
then reviewed the provisions of the ADA and Section 504 that pertain to 
those disabilities. In the next step, the court analyzed the criteria students 


had to meet to demonstrate they had a learning disability, and, finally, the 
court scrutinized the procedure the university followed to determine what 
accommodations were appropriate for each student. 


A. The Nature of the Learning Disabilities 
1. Dyslexia 


The learning disabilities in Guckenberger fall into two categories: specific 
learning disabilities, such as dyslexia, and attention disorders such as atten- 
tion deficit disorder and attention deficit hyperactivity disorder. The first is 
characterized as a “neurobiological condition” interfering with normal acqui- 





116. See id. at 149. 

117. See id. The current eligibility standards of current documentation based upon a 
qualified evaluator’s recommendation are reasonable. See id. at 136, 140. With the new 
structure of the DS office, applications are evaluated reasonably. See id. at 142. 

118. See id. at 149. 

119. See id. Damages for Elizabeth Guckenberger were divided between $5,000 for 
emotional distress caused by the discrimination and $800 for breach of contract costs to re- 
test. Likewise, Avery LaBrecque received $5,000 for emotional distress and medical costs 
of $8,000 for the psychiatric bill resulting. Jill Cutler received her accommodations and 
consequently, was awarded only the costs for re-testing: $650. The court found that Scott 
Greeley, who had all accommodations denied, suffered extreme emotional distress and 
awarded $10,000. Benjamin Freedman and Jordan Nodelman were awarded nominal 
damages. 

120. See id. at 135. 
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sition of language, speech, reading and other cognitive skills.'*! Students re- 
porting this learning disability may have no impairment with higher-level 
cognitive comprehension, such as understanding vocabulary, reasoning, 
forming concepts and general intelligence, but the acquisition of the basic 
information is troublesome and confusing, resulting in the need for longer 
periods of time to sort out and process information. Diagnosis of an informa- 
tion-acquisition type of learning disability usually takes place when perform- 
ance on individually administered tests in reading, mathematics, or writing is 
substantially below a student’s capabilities.'** This type of learning disorder 
is permanent; those who have it develop coping strategies that may allow 
them to process information accurately, albeit at a much slower rate than 
normal.!3 


2. Attention Deficit Disorder (“ADD”) and Attention Deficit 
Hyperactivity Disorder (“ADHD”) 


ADD and ADHD are learning disabilities marked by “a persistent pattern 
of inattention and/or hyperactivity-impulsivity that is more frequent and se- 
vere than is typically observed in individuals at a comparable level of devel- 
opment.”!?4. Although an ADHD diagnosis may indicate neurological 
problems,'?> neither ADHD nor ADD cause deficits in an individual’s ability 
to acquire information. The problem is more one of effective performance 
due to the problems with attention. The vast majority of individuals with 
ADHD or ADD respond well to medication.!*° The diagnosis of this type of 
disorder requires clinical evaluation and possible psychological testing, which 
can cost up to $1,200.'?” The professional assessment of each individual takes 
into account behavioral reports from parents, teachers, friends, or even the 
individual being assessed. This method leads to uncertainties in correct diag- 
nosis, both under- and over-diagnosing ADHD and ADD.!8 An encourag- 
ing characteristic of these disorders is a high rate of remission as a person 
enters adulthood.!”? 





121. See id. at 130-31 (citing Sally E. Shaywitz, Dyslexia, Sci. Am., Nov. 1996). 

122. AMERICAN PsYCHIATRIC ASSOCIATION: DIAGNOSTIC AND STATISTICAL MANUAL 
OF MENTAL DisorDeErs 46 (4th ed. 1994). The performance is substantially below capabil- 
ities when there is a discrepancy of more than two standard deviations between achieve- 
ment and IQ. See id. 

123. Guckenberger, 974 F. Supp. at 132 (citing Sally Shaywitz, Jack Fletcher & Bennett 
Shaywitz, A Conceptual Model and Definition of Dyslexia: Findings Emerging from the 
Connecticut Longitudinal Study, in LANGUAGE, LEARNING AND BEHAVIOR DISORDERS 
199 (Joseph H. Beichtman, et al., eds.)). 

124. AMERICAN PsYCHIATRIC ASSOCIATION: DIAGNOSTIC AND STATISTICAL MANUAL 
OF MENTAL DisorD_Ers 78 (4th ed. 1994). 

125. See id. at 80-81. 

126. Guckenberger, 974 F. Supp. at 132. 

127. See id. 

128. See id. 

129. See id. 
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B. ADA and Section 504 Provisions 
1. Discrimination 


The Congressional findings that prompted the ADA describe “purposeful 
unequal treatment . . . resulting from stereotypic assumptions” of those with 
disabilities.'°° In Title III, the ADA affords protections from such treatment 
for students: “No individual shall be discriminated against on the basis of 
disability in the full and equal enjoyment of the goods, services, facilities, 
privileges, advantages, or accommodations of any place of public accommo- 
dation ... .”'3! Section 504 offers much the same guarantee: “No otherwise 
qualified individual with a disability . . . shall, solely by reason of her or his 
disability, be excluded from the participation in, be denied the benefits of, or 
be subjected to discrimination under any program or activity receiving Fed- 
eral financial assistance . .. .”'5* The ADA describes three specific situations 
considered to be discrimination: (1) requiring eligibility criteria that “screen 
out or tend to screen out an individual with a disability” from the full use and 
enjoyment of any goods or services or accommodations; (2) failing to make 
reasonable non-fundamental modifications when necessary to accommodate 
persons with disabilities; and (3) failing to take necessary steps to “ensure 
that no individual with a disability is excluded, denied services, segregated or 
otherwise treated differently than [sic] other individuals. . . .”!55 


2. Disability 


The ADA defines a disability as “a physical or mental impairment that 
substantially limits one or more of the major life activities of such individ- 
ual,” “a record of such an impairment,” or “being regarded as having such an 
impairment.”'>4+ Section 504’s definition is almost exactly the same.'*° The 
regulations interpreting both these statutes explicitly list “specific learning 
disabilities” among the impairments that might cause a disability.!*° 


C. Eligibility Criteria 


The criteria that entities can use to avoid discrimination that screens out 
those with learning disabilities is limited to those that are reasonable,'*’ nec- 
essary,'>* or do not fundamentally alter the nature of the services offered.'*? 





130. 42 U.S.C. § 12101(a)(7) (1994). 

131. 42 U.S.C. § 12182(a) (1994 & Supp. II 1996). 

132. 29 U.S.C. § 794(a) (1994 & Supp. II 1996). 

133. 42 U.S.C. §§ 12182 (b)(2)(A)(i)-(ii) (1994 & Supp. II 1996). These ADA provi- 
sions are implemented through 28 C.F.R. § 36.103 (1997), instructing that the ADA “shall 
not be construed to apply a lesser standard than the standard to be applied” under Section 
504, which is, in turn, implemented through 34 C.F.R. §§ 104.43-104.44 (1997). 

134. 42 U.S.C. § 12102(2) (1994). 

135. 29 U.S.C.A. § 705(9)(B) (West 1999). 

136. See 28 C.F.R. § 36.104 (1997) (interpreting the ADA). The federal regulations 
pertaining to Section 504 in this instance are found in 34 C.F.R. § 104 (1997). 

137. 42 U.S.C. § 12182 (b)(2)(A)(ii) (1994 & Supp. II 1996). 

138. 42 U.S.C. § 12182 (b)(2)(A)(i) (1994 & Supp. IT 1996). 

139. 42 U.S.C. §§ 12182 (b)(2)(A)(ii)-(iii) (1994 & Supp. II 1996). 
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Universities may require a student to provide learning disability documenta- 
tion!*° that is from a qualified professional,'*! is current,!*? and is sufficiently 
comprehensive to support the accommodations.'** The university must not, 
however, employ proof-of-disability criteria that are unnecessarily burden- 
some and preclude or discourage individuals from applying for accommoda- 
tions.'*4 The court in Guckenberger examined the period of time required for 
documentation to be considered current, the requirement that evaluators 
have certain credentials, and the IQ test requirement, viewing them in light 
of the nature of the disability, the necessity of the criteria to the university, 
and the extent to which the criteria impermissibly screened out those with 
learning disabilities due to the burden imposed by the requirement. Due to 
the changes in personnel and department structure, the criteria employed by 
BU changed during the course of the litigation, from the 1995-96 school year 
to the 1996-97 school year. The factors the court considered to determine the 
extent of any discrimination and the conclusions the court came to in light of 
both the old and the new requirements are set out below. 


1. Currency of Evaluation 


Both universities and students have an interest in arranging accommoda- 
tions that are tailored to fit a student’s disability: the looser the fit, the 
greater the threat to the integrity of the program for the university, and the 
less the student is academically challenged. The more often the student is 
required to update his or her documentation, however, the greater the bur- 


den on the student.'* The importance of the currency requirement rises as 
the likelihood of the disability’s changing becomes greater. 





140. See Halasz v. University of New England, 816 F. Supp. 37, 46 (D. Me. 1993). See 
also Lewis & Clark College, 5 Nat’L. Disasiity L. Rep. J 248 (Feb. 16, 1994) (finding no 
discrimination where student failed to provide medical documentation supporting her re- 
quest for documentation after she had a reasonable opportunity to supply it); Northwest- 
ern College (OH), 6 NAT’L. Disasiuity L. Rep. { 261 (Jan. 15, 1995) (finding student did 
not provide sufficient documentation, as one psychological exam was not current and the 
other did not support the request for accommodation). 

141. See California State Univ., Long Beach, Complaint No. 09-92-211-1 (OCR Region 
IX, 1992) (finding documentation of disability must come from an individual qualified to 
diagnose a learning disability, such as a learning disability specialist, educational psycholo- 
gist or clinical psychologist); Community College of Vermont, 4 NAT’L. DisaBiLiry L. REP. 
{ 406 (Sept. 17, 1993) (finding documentation of dyslexia insufficient based on evaluator, 
who was a teacher who was a friend of the student). 

142. See Portland State Univ., 4 Nat’L. DisaBitiry L. Rep. J 212 (June 25, 1993) 

143. See Georgia College, 3 NAT'L. DisasBitiry L. Rep. { 304 (Dec. 12, 1992) (finding 
student who failed to provide comprehensive evaluation results was not entitled to receive 
the requested academic adjustments). 

144. See Coleman v. Zatechka, 824 F. Supp. 1360, 1368 (D. Neb. 1993) (finding room- 
mate assignment policy was unnecessary when it prevented disabled student from partici- 
pating in the roommate assignment program). 

145. Guckenberger v. Boston Univ., 974 F. Supp. 106, 135-36 (D. Mass. 1997). De- 
pending on the disability, testing can take from several hours to several days. The costs for 
the named plaintiffs in Guckenberger ranged from $650 to $1,000. 
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The court found that the 1995-96 criteria requiring re-testing for all stu- 
dents whose documentation was over three years old did discriminate against 
students based on their disability because it imposed significant additional 
burdens on the disabled students in terms of cost and time.'*© The expert 
testimony in Guckenberger unanimously agreed that for specific learning dis- 
abilities, such as dyslexia, individuals showed no demonstrable change after 
the age of 18,'*’ and the court found that the university had very little reason 
to require current evaluations for this type of learning disability. The symp- 
toms of ADD/ADHD, however, change according to environment, respond 
to medication, and often remit after childhood.'*® The typical state of flux for 
this type of disability justifies requiring current evaluations. For these rea- 
sons, the court found that the re-testing was not necessary for students with 
dyslexia, but that it was necessary for, and therefore did not impermissibly 
screen out, ADD/ADHD students.'*? BU’s current policy, implemented af- 
ter Guckenberger II, provides that re-testing need only be done if medically 
necessary, and leaves that decision up to the evaluator.’ This waiver policy, 
the court said, adequately addresses both the student concerns about avoid- 
ing unnecessary re-testing, and the university’s concerns about accurate doc- 
umentation; the court found that this policy no longer impermissibly 
screened out students by requiring re-testing.'>! 


2. Credentials 


The eligibility criteria that BU required during the 1995-96 school year 


included not only that the evaluations be current, but that an individual must 
perform them must possess certain credentials. Students whose evaluations, 
while current, were not performed by evaluators with the right credentials 
were also required to be re-tested in order to be considered for accommoda- 
tions. Once again, the court looked at whether this credentials requirement 
impermissibly screened out students by presenting an unnecessary burden, 
and also examined whether the credentials specified by BU were necessary. 
The court made that decision by examining the nature of the learning disabil- 
ities at issue. 





146. See id. 

147. See id. at 138. 

148. AMERICAN PSYCHIATRIC ASSOCIATION: DIAGNOSTIC AND STATISTICAL MANUAL 
OF MENTAL DisorDeErs 82 (4th ed. 1995). 

149. See Guckenberger, 974 F. Supp. at 138-39. 

150. See id. at 136. The policy reads: “Reevaluation is required to ensure that services 
and accommodations are matched to the student’s changing needs. Comprehensive re- 
testing is not required. A student need only be re-tested for his previously diagnosed learn- 
ing disability. The issue of what specific re-testing is required is, in the first instance, left to 
the discretion of the student’s physician or licensed clinical psychologist. If the student’s 
physician or licensed psychologist believes that re-testing is not necessary to reevaluate the 
student’s learning disability, the physician or licensed clinical psychologist should write to 
DS to explain why. Re-testing that is not medically necessary will be waived.” Jd. (empha- 
sis omitted). 

151. See id. 
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In the letter that LDSS director Loring Brinckerhoff sent to students in 
early December 1995, he stated that an evaluator must be a licensed psychol- 
ogist, a clinical psychologist, a neuropsychologist or a reputable physician.'*? 
The adjusted requirement was that the evaluators be physicians, licensed psy- 
chologists, or another professional with a doctorate degree in neurop- 
sychology, education or other appropriate field.‘°* The court found that both 
the credentials in place during the 1995-96 school year and the adjusted cre- 
dentials did pose undue burdens on the students and resulted in impermissi- 
bly screening out students.'°* The court found that BU could not show that 
re-testing was necessary for the particular students involved to verify their 
learning disabilities or to reduce over-diagnosing learning disabilities.!°° The 
court concluded, however, that for a student who had not yet been evaluated, 
the criteria posed no significant burden.'*° 

BU argued that a doctorate degree requirement for evaluators was neces- 
sary in order to maintain a high standard, as evaluators with advanced de- 
grees might be more likely to stay current with new developments and be 
sophisticated enough to make more correct evaluations.'5’ The court was not 
persuaded, and it found that BU’s concerns were unproven. The blanket pol- 
icy of requiring re-testing if the prior evaluator did not have specific creden- 
tials, the court found, posed an undue burden on the students and violated 
federal law;'°* a simple solution would have been to have those evaluations 
that BU considered to have been performed by evaluators with insufficient 
credentials reviewed by evaluators with higher degrees. 

When the court assessed the credentials issue in light of the nature of the 
learning disabilities, it recognized the difference between diagnosing dyslexia, 
which is done by administering standardized tests, and diagnosing ADD/ 
ADHD disabilities, which are primarily identified through clinical evalua- 
tions where experience is necessary for accuracy.'°? In this case, the court 
accepted expert testimony that the additional experience of an evaluator with 
a doctorate level of training would be more likely to distinguish between 
ADD/ADHD and other co-morbid! medical or psychological problems.!*! 
For this reason, the court found that requiring higher credentials for students 
diagnosed with ADD/ADHD did not violate federal law. The court’s solu- 
tion was to restrain BU from enforcing the policy that required students with 
non-ADD/ADHD learning disabilities to be re-tested only because their 





152. See id. at 121. 

153. See id. at 122-23. 

154. See id. at 137. 

155. See id. at 139. 

156. See id. at 137. 

157. See id. 

158. See id. at 140. 

159. See id. at 139-40. 

160. STEDMAN’s MEDICAL DicTIONARY 981 (25th ed. 1990). “Morbid” means related 
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symptoms. /d. at 334. 


161. See Guckenberger, 974 F. Supp. at 140. 
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prior evaluator did not have a doctorate, but to permit the policy with respect 
to students alleging ADD/ADHD disorders.'® 


D. Accommodations Evaluation Procedure 
1. Impermissible Stereotypes 


Plaintiffs alleged that the process BU used to evaluate requests for accom- 
modations discriminated against them because Westling and Klafter were 
making important decisions regarding their accommodations, and because 
the decision-making process was not interactive. Plaintiff’s claimed the eval- 
uations were being made solely in the Provost’s office by people with no 
expertise in the area of disabilities who were not consulting anyone else and 
who, judging by their public appearances and lectures, were motivated by the 
“false stereotypes” that the enactment of the ADA was designed to 
eliminate.!© 

The court found that the plaintiffs’ concerns were valid for the 1995-96 
year. “BU’s internally-contentious, multi-tiered evaluation process involving 
evaluators who were not only inexperienced but also biased caused the delay 
and denial of reasonable accommodations and much emotional distress for 
learning disability students.”'©* Because the students sought injunctive relief, 
however, the court also examined the post 1995-96 situation. The court 
found that as long as Wolf was at the helm, BU had qualified personnel mak- 
ing informed recommendations about accommodations. Even though West- 
ling and Klafter were still sent the recommendations before they went out to 
students,'® the two men no longer made decisions about the existence of 
learning disabilities, but instead made the administrative decisions for which 
they were qualified. 


2. Interactivity 


The second complaint about the accommodation evaluations was that they 
were not sufficiently interactive, and as such, subjected the students to unrea- 
sonable burdens. The students sought a process in which there were active 
roles for them to fill during the accommodations process.'!© Although the 
court recognized that “a give-and-take procedure is not always essential in 
fashioning the appropriate reasonable accommodation,”'® it found that dur- 
ing the 1995-96 school year, the procedures were insufficiently interactive. 





162. See id. at 154. The issue of requiring IQ tests was moot because an IQ test is one 
of the standardized tests administered to diagnose a learning disability. 

163. See id. at 140. 

164. Id. at 141. 

165. See id. 

166. See id. at 141-42. The students cited cases in which the process is described as 
“cooperative” (Feliberty v. Kemper Corp., 98 F.3d 274, 280 (7th Cir. 1996)) and “interac- 
tive” (Beck v. University of Wisc. Bd. of Regents, 75 F.3d 1130, 1135 (7th Cir. 1996)) and 
“requires a great deal of communication between” parties (Bultemeyer v. Fort Wayne 
Community Sch., 100 F.3d 1281, 1285 (7th Cir. 1996)). 

167. Guckenberger, 974 F. Supp. at 142 (citing Jacques v. Clean-Up Group, Inc., 96 
F.3d 506, 514 (1st Cir. 1996)). 





602 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 3 


The offices handling the accommodation requests, the LDSS, the DSO and 
the Provost’s office, did not communicate well, and that symptom spread to 
how they dealt with students. Not only were directives issued from different 
offices, but also students received different information from the Provost’s 
office and the DSO. When the students sought to clarify instructions, the 
information was often contradictory. Even when the administrative 
problems were resolved by restructuring, inadequate staffing prolonged the 
problem.'® The court found that the result of the poor communication was 
an unreasonable delay and denial of accommodations.'® 

The court found that the amended review process with Wolf at its helm—a 
process that included a full staff of qualified personnel, and involved informa- 
tion gathering and cross-departmental consultations in arranging suitable ac- 
commodations—cured the problem.'”° The new structure and procedures 
obviated the need for injunctive relief.'”! 


Ill. THE GRIEVANCE PROCEDURE 


The plaintiffs challenged the sufficiency of BU’s grievance procedure in 
meeting the procedural requirements set out in the administrative regulations 
that implement Section 504 and the ADA.'” The regulations provide that 
grievance procedures shall be adopted to “provide for the prompt and equi- 
table resolution of complaints alleging any action prohibited by this part.”!7> 
The procedure that BU presented to the court in Guckenberger I was that 
Westling would ultimately decide an appeal from learning disabled students 


concerning their accommodations.'’* A later amended student handbook al- 
lowed the dean of students or the head of the ODS, both of which answer to 
Westling, to handle appeals.'?> After applying a traditional test!’° to deter- 
mine whether there was an implied private right of action to enforce the pro- 
cedural requirements spelled out in the regulations, the court concluded that 
the legislative intent behind the regulations was not sufficient to create a 
cause of action to enforce the statute. The court found no legislative intent 
to give private parties a private remedy, and found the silence of the ADA, 





168. See id. at 142. 

169. Id. 

170: Hd. 

Lyk. id. 

172. 34 C.F.R. § 104.7(b) (1997). 
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174. See Guckenberger, 974 F. Supp. at 143. 

175. See id. 

176. See id. The court referred to the Cort test, which supplies four factors to use to 
determine if a private cause of action exists. “The Cort factors are: (1) whether the plain- 
tiff is a member of the class for whom the statute was created, (2) whether there is an 
indication of legislative intent either to create or deny a private remedy, (3) whether a 
private right of action is consistent with the purposes underlying the legislative scheme, 


and (4) whether the cause of action is traditionally relegated to state law.” /d. (citing Cort 
v. Ash, 422 U.S. 66, 78 (1975)). 
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which was enacted well after Section 504, suggested a deliberate legislative 
intent to preclude a private cause of action.'”” 


IV. Course SUBSTITUTIONS 


The issue that sparked the activity leading to litigation was course substitu- 
tions. Plaintiffs claimed that courses in math and foreign languages provided 
great obstacles for some students with learning disabilities, and that course 
substitutions were a reasonable accommodation of those disabilities. BU ar- 
gued that the courses were necessary to maintain academic rigor and the in- 
tegrity of the liberal arts programs, and that alternative accommodations 
such as oral enhancement programs or tutoring would provide effective ac- 
commodations for students with learning disabilities affecting math and lan- 
guage acquisition.'7® In deciding whether course substitutions were 
reasonable accommodations, the court assessed whether each party carried 
its respective burdens. Plaintiffs had to establish that the course substitutions 
were reasonable accommodations and BU had to show they were fundamen- 
tal alterations in the program.'”? In its opinion, the court drew from Wynne I 
and Wynne II. There, the First Circuit was faced with a similar evaluation of 
whether or not the university met its burden, supporting the conclusion that a 
requested modification of an academic requirement for a learning disabled 
student would fundamentally alter the nature of the program. If the modifi- 
cation would fundamentally alter the nature of the program it would not 
have to be made. 


The provisions of the ADA include “a failure to make reasonable modifi- 
cations in policies” as part of the definition of “discrimination.”'*® The regu- 
lations implementing Section 504 require covered schools to modify 
academic requirements to avoid discrimination, on the basis of handicap, 
against a qualified individual.'*! The regulations also provide, though, that if 
the school can demonstrate that the particular academic requirements are 
essential to the program, refusal to modify them will not be considered 
discrimination.!*? 


In Davis, the leading case on this issue, the Supreme Court set out proce- 
dures to determine an educational institution’s responsibility to modify 





177. See id. at 143. 

178. See id. at 144. 

179. See id. 

180. 42 U.S.C. § 12182(b)(2)(A)(ii) (1994 & Supp. IT 1996). 

181. 34 C.F.R. § 104.4 (1997). 

182. Jd. The OCR has consistently maintained that institutions need not waive aca- 
demic requirements essential to the program. See Bennett College, 7 NATL. DISABILITY 
L. Rep. J 26 (1995); Northern Ill. Univ., 7 NAT'L. DisasBiuity L. Rep. J 39 (1995); City 
Univ. of N.Y.,3 NATL. DisaBiuity L. Rep. J 104 (1992); Cabrillo College, 2 NATL. Disa- 
BILITY L. Rep. J 78 (1991); cf. Southwest Texas State Univ., Complaint No. 06-90-2084 
(OCR Region VI 1991) (noting failure to waive a course without considering all the docu- 
mentation available might be considered unreasonable). 
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courses as part of reasonable accommodations.'*? Generally, the student 
plaintiffs have the initial burden of proving that they asked for the modifica- 
tion and that it is a reasonable accommodation.'** Once proven, the burden 
then shifts to the defendant. Wynne J set up the framework for the burden 
that the school must carry in order to demonstrate that refusing to make the 
accommodation is reasonable. After relevant officials diligently consider all 
available alternatives, considering cost, effect on program and feasibility of 
substitutions, they may come to a rational conclusion that the accommoda- 
tion would result in a lowering of academic standards or require substantial 
program alterations.'*° 


The Guckenberger court found that the plaintiffs had met their burden in 
establishing that sufficient evidence existed to support finding that a course 
substitution for foreign languages was a reasonable modification for certain 
disabilities, such as dyslexia.'!*° The available evidence failed to support the 
claim for one student that a math course substitution was the only reasonable 
accommodation for her disability,!®’ dyscalculia.'*° The burden then shifted 
to BU to demonstrate the importance of the foreign language and math re- 
quirements to the programs. The court found that Westling’s blanket refusal 
to grant any course substitutions did not follow the Wynne standards in that 
diligent examination of each case was necessary for his refusal to qualify as 
reasonable.'*’ The court also found that a substantial motivation in the re- 
fusal was Westling’s unfounded negative attitude toward learning disabilities 
that he expressed in his “Somnolent Samantha” tales.'!° Coupled with his 
unilateral decisions about accommodations, the court found his decision un- 
reasonable and a violation of federal anti-discrimination law.'?! The court 
gave BU thirty days to propose a deliberative procedure for considering 
whether a proposed foreign language substitution would alter a program un- 
reasonably.'°* The Dean’s Advisory Committee, approved by the court on 
October 6, 1997, first met on September 17, 1997, to deliberate on the course 
substitution issue.'?? The Committee met seven times before completing its 
report and submitting it to Westling according to BU by-laws. 
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V. DisPosiITion 
A. Sufficient Deliberative Procedure 


The court ordered BU to report back at the end of the fall 1997 semester 
with its reasoned decision concerning course substitutions.'°* All requests for 
foreign language substitutions were processed, but BU was not required to 
grant any until the deliberation process was finished.'°> The order also re- 
quired that the procedure include a faculty committee set up by BU’s College 
of Arts and Sciences that would examine the foreign language degree re- 
quirement in light of the integrity of the liberal arts program.'° University 
by-laws dictated the next step that the committee’s recommendation would 
then be subject to the President’s approval.!%” 


1. Deliberative Procedure Test 


On December 2, 1997, the Committee submitted its report to President 
Westling. The Committee recommended against course substitutions.'!°* Two 
days later, in a letter to Dean Berkey, the Provost of BU and Dean of the 
College, Westling approved the Committee’s recommendation against course 
substitutions for foreign language requirements.'9? The completed report 
was filed December 5, 1997, and refiled as an attachment to an affidavit on 
February 19, 1998.7°° The court accepted the decision as being made in com- 
pliance with the court’s order.”°! The court applied the test used in Wynne I 
to evaluate the decision-making process to the accommodations sought from 
students with learning disabilities:?°? 


If the institution submits undisputed facts demonstrating that the rel- 
evant officials within the institution considered alternative means, their 
feasibility, cost and effect on the academic program, and came to a ra- 
tionally justifiable conclusion that the available alternatives would re- 
sult either in lowering academic standards or requiring substantial 
program alteration, the court could rule as a matter of law that the insti- 
tution had met its duty of seeking reasonable accommodation.” 
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a. Undisputed Facts Showing Reasoned Deliberation 


The essential facts the court looked for were listed in Wynne I: first, the 
court needs to know who took part in the decision and when it was made; 
second, the essential qualities of the particular foreign language program 
must be discussed; and third, possible alternatives should be considered.” 
These facts stand by themselves and only refer to the consideration given a 
request; they do not, as plaintiffs claimed, reflect a broad expert opinion re- 
garding foreign language requirements in a liberal arts curriculum.?°> 

The first aspect was satisfied by the composition of the Committee, which 
was made up of eminent members of the College faculty from diverse disci- 
plines, including foreign languages, who, over a period of two months, met 
seven times to deliberate and furnished minutes to the court of four of the 
meetings.*°° Also, President Westling was isolated from the deliberations, 
and students both with and without learning disabilities were given notice of 
the opportunity to contribute to the procedure.*°’ Reliance on the Commit- 
tee’s “own academic judgment and the input of the College students was rea- 
sonable and in keeping with the nature of the decision.” 

The second aspect—discussing the unique qualities of the program—was 
satisfied by an articulated defense of a foreign language requirement.*°? The 
Committee discussed the gains from knowing a foreign language, which 
ranged from the benefits of reading works in their original language to laying 
a “foundation” for other academic areas. The Committee also emphasized 
that a foreign language requirement was an integral part of the multicultural- 
ism the College nurtured.*!° Lastly, the Committee agreed that foreign lan- 
guage study presented a unique opportunity for a student to restructure 
familiar ways of thinking to accommodate different and complex verbal 
structures and representations while encountering a foreign culture.?"! 

The third aspect—concerning consideration of possible alternatives—was 
satisfied by the debate evidenced in the minutes. Alternate classes were pro- 
posed, although ultimately rejected because the Committee and students 
agreed that the unique benefits of a foreign language could not be adequately 
provided by different classes. The particular accommodations offered to stu- 
dents with learning disabilities for their foreign language classes were dis- 
cussed, and, in conjunction with other standard accommodations, were found 
adequate to help the student with a learning disability to satisfy the require- 
ment.?!? The foreign-language-specific accommodations BU offers include a 
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free one-on-one tutoring program, a reading track for some languages, and 
spelling accommodations, which, in conjunction with student tutoring, addi- 
tional time on tests, distraction-free testing, lecture notes in advance, and 
replacing written exams with oral exams, offer the help students need to meet 
the foreign language requirements.?!> 


B. Professional Academic Judgment 


The court had indicated that BU’s decision would be given “great defer- 
ence”?!4 once the Committee demonstrated “reasoned deliberation” that re- 
sulted in a “professional, academic judgment that reasonable accommodation 
is simply not available.”?!> Only if the faculty’s decision “is such a substantial 
departure from accepted academic norms as to demonstrate that the person 
or committee responsible did not actually exercise professional judgment”?!© 
may it be overridden. 

Arguing that the decision was a substantial departure from accepted 
norms, plaintiffs pointed out that a majority of other colleges and universities 
either do not have a foreign language requirement or do permit course sub- 
stitutions.?!” Plaintiffs additionally argued that the same considerations that 
other schools used to make decisions about foreign language requirements 
also exist at BU: the number of students who would require such accommo- 
dations compared to the entire student body is low and the academic pro- 
gram would not be substantially affected by course substitutions for such a 
small amount of students.2!* The court responded by explaining that a ra- 
tional decision does not necessarily mean that only one decision is possible 
and that a liberal arts education is a “particularly inappropriate” area for 
forcing the curriculum into a “cookie cutter mold.”?!° 

Plaintiffs also contended that the benefits that flow from learning a foreign 
language are unprovable and part of a “mystique” concept regarding foreign 
languages.*?° The court regarded the debate as to the value of learning a 
foreign language as a genuine academic debate and that enough support for 
BU’s position existed to justify it. “[T]hese issues raise the kinds of academic 
decisions that universities—not courts—are entrusted with making.”??! 

The last objection plaintiffs made to the report was that it lacked academic 
rigor in that the Committee did not include or refer to outside experts. This, 
they claimed, was an aspect of Westling’s original decisions concerning 
course substitutions, the “ipse dixit” or “blind adherence to the status quo” 
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that resulted in the court’s order for a deliberative procedure.” The court 
recognized that at this point in the case, almost two years after its inception, a 
substantial amount of expert advice and opinions had been rendered, and 
was included in the resources available to the Committee in making its deci- 
sion. Further information was not necessary, the court decided, and a longer 
study was not possible, given the timetable of the order.??3 


C. Deliberative Procedure Results 


Finding that the facts that were essential to the order were undisputed and 
met the Wynne requirements for a proper deliberative procedure, the court 
concluded that the Committee’s submission was rationally justifiable and rep- 
resented a professional judgment with which the court should not interfere. 
BU implemented a deliberative procedure by which it considered in a timely 
manner both the importance of the foreign language requirement and the 
feasibility of alternatives.*** The eleven faculty committee members were ac- 
ademically qualified and their decision was professional. The court found no 
evidence of pretext, mere lip service to the order, insincerity, or bad faith in 
the Committee’s decision.?*° The decision was “rationally premised on the 
Committee’s conclusion that the liberal arts degree is in no sense a technical 
or vocational degree like other degrees and that, in its view, the foreign lan- 
guage requirement has a primarily intellectual, non-utilitarian purpose.?° 


D. Financial Concerns 


On the same day it held that BU complied with the order, the court also 
decided another issue created by the Guckenberger II orders.?”? Although 
both parties claimed victory,?”* BU conceded that the plaintiffs satisfied the 
relatively low threshold required to be “prevailing parties.”?? According to 
the ADA and Section 504, prevailing parties are entitled to reasonable attor- 
ney’s fees.**° For the litigation that spanned almost two years, plaintiffs sub- 
mitted fees and costs to the court that totaled over $2,122,000.00. BU 
countered that it owed only a reasonable fee and cost total of $274,658.00. 
Because reviewing courts had reversed similar discretionary decisions in the 
First Circuit,?*! the Guckenberger court carefully and thoroughly assessed 
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reasonable fees and costs. The court settled the matter by using the lodestar 
method,?*? which “is the strongly preferred method by which district courts 
should determine what fees to award prevailing parties.”7°> Using this 
method, the court sets out the standards used to apply to plaintiff's records 
for arriving at both a reasonable hour figure and reasonable rates, and then 
applies them to each lawyer and clerk who has billed hours on the case.?*4 

Although the plaintiffs have a burden in submitting detailed records,?*> the 
court may use its own discretion, relying on its own experience and wisdom, 
to determine whether the time reported for each activity exceeded a reason- 
able amount.?° Typically, hours that are duplicative, unproductive, excessive 
or otherwise unnecessary are subtracted from the time counsel actually spent 
on the case to arrive at a reasonable amount.?3’ Hours may be, and were, in 
this case, broken down further into “core” legal work and “non-core” 
work,?** again, at the court’s discretion.7*? Once the lodestar is established, 
the court may make further adjustments based on considering the “results 
obtained” by the prevailing party.2*° The court in this case concluded that 
the failure of the plaintiffs to succeed on all their requested relief supported a 
reduction of the lodestar by fifteen percent.”4! As a result, BU was ordered 
to pay $1,247,519.50 for attorney’s fees and $52,311.23 costs, less the amount 
BU had already paid plaintiffs for attorney fees and costs, which was approxi- 
mately $274,658.00. 


VI. IMPLICATIONS 


Guckenberger raises four disability law warning flags for colleges and uni- 
versities and one for students. The first is the economic incentive to know 
the standards to which it will be held. Awarding attorney’s fees and costs to 
vindicated plaintiffs could amount to a substantial payout possibly avoided by 
an ounce of prevention, in the form of clearly articulated procedures and 
duly deliberative determination of accommodation. 

The second warning flag concerns the standards courts use to determine 
whether a university has been reasonable when granting or denying accom- 
modation requests. Southeastern Community College v. Davis?” established 
that a college need not make fundamental changes in coursework to accom- 
modate a student with a disability, but it does not allow universities free reign 
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to refuse to make accommodations. Wynne established that an institution 
must be able to show persuasively that a decision to deny a requested accom- 
modation at a college or university was made only after reasoned, diligent 
deliberation,”#* and that it included input from all qualified persons.74 
Guckenberger illustrates what can happen when a purely internal process 
that does not consult outside experts is attempted. An educational institu- 
tion could find itself looking at presumptions of bad faith, pretext, or reliance 
on stereotypes.7*° Opening up the decision-making procedure to more peo- 
ple can dilute that presumption. 

Thus, the second warning flag for universities and colleges to heed is the 
importance of having an organized, written policy for students and staff to 
follow while complying with federal and state discrimination laws. In her 
comment on Coleman v. Zatechka,**° Abbie Fellrath explains that establish- 
ing an office just for students with disabilities can facilitate individualized 
inquiries. She suggests centralized authority to avoid the danger of inconsis- 
tent or confusing activities and programs,”4” which was one of the problems 
BU faced during the 1995-96 school year.*** Having an organized plan also 
helps the university or college to meet the Wynne requirements of demon- 
strating reasoned deliberation and professional academic judgment if a deci- 
sion is ever questioned. 

The plan should also contain a grievance procedure for appealing denials 
or modifications to requests. The Guckenberger court expressly writes that 
the plaintiffs “have a strong argument on the merits of their challenge to 
BU’s weak appeals/grievance procedure.”*4? The bias inherent in appointing 
the same person who turned down an accommodation to be the one to decide 
the case on appeal renders the procedure highly suspect. The fact that com- 





243. Wynne v. Tufts Univ. Sch. of Med., 932 F.2d 19, 25-26 (1st Cir. 1991). “[T]here is a 
real obligation on the academic institution . . . to submit a factual record indicating that it 
conscientiously carried out this statutory obligation.” Jd. 

244. See id. at 26. “If the institution submits undisputed facts demonstrating that the 
relevant officials within the institution considered alternative means, their feasibility, cost 
and effect on the academic program, and came to a rationally justifiable conclusion that the 
available alternatives would result either in lowering academic standards or requiring sub- 
stantial program alteration, the court could rule as a matter of law that the institution had 
met its duty of seeking reasonable accommodation.” Jd. “Tufts demythologized the insti- 
tutional thought processes leading to its determination that it could not deviate from its 
wonted format to accommodate Wynne’s professed disability.” Wynne v. Tufts Univ. Sch. 
of Med., 976 F.2d 791, 795 (1st Cir. 1992). 

245. Guckenberger v. Boston Univ., 974 F. Supp. 106, 149 (D. Mass. 1997). “Westling 
made the decision not to modify the mathematics and foreign language requirements for 
students with learning disabilities without consulting any experts on learning disabili- 
ties. . . . [His] reliance on discriminatory stereotypes . . . constitutes a failure of BU’s obli- 
gation to make a rational judgment... .” 7d. 

246. See Fellrath, supra note 27. 

247. See id. at 297. 

248. Guckenberger, 974 F. Supp. at 141. “BU’s internally-contentious, multi-tiered 
evaluation process . . . caused the delay and denial of reasonable accommodations . .. . The 
Court concludes that the implementation of BU’s . . . policy violated the ADA and Section 
504 during the 1995-1996 academic year.” Jd. 

249. Id. at 143. 








1999] GUCKENBERGER V. BOSTON UNIVERSITY 611 


pensatory damages are available under Section 504 (although not the ADA) 
should be motivation enough to avoid the appearance of bias in the appeals 
process by planning ahead and designing an effective and fair appeals system. 

The third warning flag for educational institutions concerns the role that 
experts play regarding evaluating learning disabilities in the accommodations 
procedure. The same process used to assess a request for accommodations 
for physical disabilities was used for those with learning disabilities at BU. 
Generally, a request was granted if an individual examination of a student’s 
situation revealed that his or her particular abilities warranted accommoda- 
tions and the accommodations offered were tailored to the student’s particu- 
lar needs. The Guckenberger court, however, was not satisfied with this 
practice as BU applied it to students with learning disabilities. BU’s practice 
of having the Provost and his assistants, none of whom had any special train- 
ing or experience in assessing learning disabilities, evaluate student files and 
make recommendations was criticized after the court heard expert testimony 
about the different types of learning disabilities and their prognoses. Guck- 
enberger suggests that one step universities and colleges can take to help pro- 
tect themselves from inadvertent discrimination is to staff the disabilities 
office with at least one expert on learning disabilities. 

This last warning flag poses some problems for students seeking accommo- 
dations. Because Guckenberger recognized that the different accommoda- 
tions offered, evaluations given, and currency of documentation required 
depends on the type of disability, students will have to become experts them- 
selves on their own disabilities, or at least consult with certified experts on 
their disabilities, to know whether or not they are providing appropriate doc- 
umentation of their learning disability and whether or not they are receiving 
the accommodations they deserve. In situations where more than one disa- 
bility is contributing to a student’s difficulties, difficulties could arise in deter- 
mining the appropriate documentation or accommodations. Because it is 
possible for a learning disability to be legitimately diagnosed in different 
ways by qualified professionals, a well-informed student may be able to shop 
around for a diagnosis that would maximize the accommodations that could 
be granted, instead of a diagnosis that correctly identifies the student’s 
disability. 


CONCLUSION 


The combination of the ADA and Section 504 offers a tightly woven safety 
net for those with disabilities. In passing the ADA, Congress reaffirmed a 
commitment toward removing the barriers based on stereotypic inertia that 
those with disabilities face. In a little less than ten years, postsecondary edu- 
cation has felt the impact of the ADA as it shattered comfortable illusions 
about cognitive disabilities and forced students and staff to confront the un- 
comfortable truths of stereotypes about physical and learning disabilities. A 
new generation is entering the halls of higher education and is successfully 
meeting the same challenges and goals that every student has the right to 
pursue. 
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REVIEW OF ARTHUR LEVINE & 
JEANETTE S. CURETON’S Wvew Hore 
AND FEAR COLLIDE: A PORTRAIT OF 

TODAY’s COLLEGE STUDENT 


SALLY A. RASKOFF* 


INTRODUCTION 


What is the nature of the current generation of college students? Are they 
“slackers” or do they represent a new form of activist? Arthur Levine and 
Jeanette S. Cureton have sought an answer to these and many other ques- 
tions regarding today’s college students.! They have created a profile of col- 
lege students that illustrates the reasons underlying the chaos and apathy that 
apparently characterizes life today on college campuses. Levine replicates 
his 1980 study of college students, sponsored by the Carnegie Council on 
Policy Studies in Higher Education. For those who teach, administrate, or 
attend classes, Levine and Cureton’s work provides interesting information 
about the students of today’s universities. 


METHOD 


The book is based upon a study drawn from nationally representative 
surveys of 270 chief student affairs officers (1992); 9100 undergraduates of 
traditional and untraditional ages (1993); interviews with student body presi- 
dents, student newspaper editors, chief student affairs officers, and small stu- 
dent focus groups on twenty-eight campuses across the nation (1993-1995, 
1997).2 In addition to collecting their own data, the authors incorporate 
other sources into their profile of college students, e.g., news accounts of so- 
cial events or trends and other research.* 


OVERVIEW 


The book begins with a discussion of generational images and the tremen- 
dous changes in social fabric during the lives of traditional age students. The 
personality of a generation is often assigned through the findings of national 
surveys or characters in the mass media. Society has labeled the current gen- 
eration of traditional college-age students as Slackers, Generation X, 13” 
Gen, and Baby Busters. Newsmagazines, movies, and television have de- 
picted college-age students as self-centered, detached, underemployed, and 
living in a state of extended adolescence. Other images have been more posi- 
tive, citing optimism and strong educational aspirations. The authors con- 
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clude that the efforts to effectively name the generation have failed in part 
due to the complexity of this particular generation.4 


The historical circumstances that this generation has faced since birth 
present a volatile country, “a time of profound change—demographic, eco- 
nomic, technological, global, and social.”> For example, since the late 1970s 
and early 1980s, the United States has experienced dramatic events: politi- 
cians no longer seem trustworthy, there is a global economy, technology has 
an impact on our daily lives, and environmental threats are common. 


Compared to previous generations, this generation is smaller in number 
and more racially diverse. The United States’ global political and economic 
position has declined, while awareness of environmental problems has in- 
creased, sometimes prompted by technological disasters and crime. The au- 
thors illustrate that those social institutions, such as family, religion, and 
education, “that historically nurture the young were becoming less pow- 
erful.””° 


Chapters Two through Seven paint a picture of students that is both hope- 
ful and grim. College students in the early 1990s are optimists about their 
personal future, yet they are disgusted with society and the political system. 
They are not easily categorized politically, yet they are extremely active, par- 
ticularly in local issues. 


Chapter Two examines recent events that have impacted this young gener- 
ation, resulting in a dichotomy between intense distrust of politics and other 
social institutions and their increase in activism in local social issues. The 
study asked students about “the social and political events that had had an 
impact on their lives.”’ Their answers (Persian Gulf War, Challenger explo- 
sion, fall of the Berlin Wall, Exxon Valdez oil spill, Rodney King incident, 
breakup of the USSR, and AIDS) were more negative and exhibited less 
consensus than previous studies. As one interview respondent said, the com- 
plexity of this generation is expressed by the lack of “a shared identity.”® 


Although the attitudes of the students towards social institutions are pri- 
marily negative, many students report a sense of optimism about the long- 
term future of the country. Their political attitudes do not coincide with the 
typical divisions between conservative and liberal. Students at both ends of 
the continuum agree on a variety of policies, such as “term limits, stronger 
environmental legislation, more government spending for AIDS, increased 
handgun controls, and a woman’s right to choice.”? 


Multiculturalism is one of many painful and divisive issues leading stu- 
dents to seek superficial social interaction away from campus, often resulting 
in excessive drinking. Students go to college to prepare for jobs rather than 
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to get an education, but often have conflictive relations with the people and 
policies they find there. 

The impact of consumerism on college campuses is the focus of Chapter 
Three. The authors discuss the changing demographic profile of college stu- 
dents and the increasing perception of college as an economic based invest- 
ment. The growth of nontraditional (older) college students feeds this 
perception because the majority of students do not base their identity and 
activities solely on their college affiliation. Although divisiveness based on 
membership in affinity and self-interest groups is growing, involvement in 
college governance has declined. 

In Chapter Four, the authors discuss segregation among the students 
based on racial, ethnic, and cultural divisions. The tension between groups 
both inside and outside the classroom reflects this segregation. The authors 
emphasize that this dynamic is exacerbated through a preoccupation with dif- 
ferences on an individual and group level, a perception of segregation on 
campus in social activities, and a perception of victimization in which stu- 
dents feel they are disadvantaged by the actions of other students and per- 
haps even the college itself. 

While social activities on campus have not changed radically, the responsi- 
bilities and problems of the students have altered college social life. Chapter 
Five presents a depressing profile of students with alcohol problems, tremen- 
dous work responsibilities, and social isolation. Also, although the survey and 
interviews reveal an awareness of AIDS, they document little behavioral ad- 
aptation to safe sex practices. 

The focus of Chapter Six is on educational aspirations, educational 
achievement, and the mismatch between pedagogy and learning styles. Even 
though remedial education is required more often now than in the past, the 
distribution of grades is higher than ever. Faculty often teach using 
pedagogues that are not well-matched with the learning styles of their stu- 
dents. Paradoxically, student satisfaction levels are the highest ever 
measured. 

In Chapter Seven, Levine and Cureton report that students are optimistic. 
and believe strongly in the American dream, but are scared and worried that 
they will not be able to live their lives in the manner that they imagine. The 
authors link students’ increasing reliance on financial aid to the additional 
years needed to graduate and the increase in working students. 

Lastly, Chapter Eight presents an overview of the authors’ study, conclud- 
ing that this generation is indeed transitional and does not fit the predictable 
patterns of previous generations. Levine and Cureton follow this discussion 
with recommendations for an optimal educational experience. In this chap- 
ter, the authors introduce the concept of generational cycles, similar to those 
used by Strauss and Howe,'® in which two cycles endlessly repeat: periods of 
community ascendancy and periods of individual ascendancy. Community 
ascendancy refers to times of “other” focused activities—those in which ac- 





10. WirLLIAM StrRAuss & Neit Howe, GENERATIONS: THE HistoRY OF AMERICA’S 
Future, 1584 to 2069 (1991). 





616 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 3 


tivism increases, people are future-oriented and concerned with meeting 
their responsibilities as members of a community. Alternatively, individual 
ascendancy refers to times when people are focused on themselves and their 
personal needs or rights in society. The authors state that this current gener- 
ation illustrates a discontinuity from this pattern since a period of community 
ascendancy “should” have begun in 1992 because the “Reagan and Bush 
years drew to a close and a progressive Democrat entered the White 
House.”!! 

According to the authors, this discontinuity arose from a breaking point in 
history where technological and other changes altered society in profound 
ways.'? As the authors state: 


the consequence of rapid social change and shifting conditions in higher 
education today is a generation straddling two worlds, one dying and 
another being born .... A dying world makes them want security, and 
a world being born makes urgent their call for change. In the same 
fashion, pragmatism wrestles with idealism, doing well with doing good, 
and fear with hope.” 


While most academicians are not satisfied with the proof of the accuracy 
of the generational hypothesis,'* it is certainly true that recent social change 
has been rapid, resulting in much confusion and frustration with society in 
general. A period of normlessness, or anomie, certainly exists in which ex- 
pectations, norms, and realities that we have taken for granted are indeed 
missing or severely challenged. 

The authors suggest that students need four things from their education in 
order to deal with these changes: hope, responsibility, an appreciation of dif- 
ferences, and efficacy.'!° They continue by suggesting a curriculum that in- 
cludes communication and thinking skills, a history of human heritage, 
knowledge of the environment, multifaceted individual roles, and awareness 
of the function and nature of values. According to Levine and Cureton, this 
curriculum must transgress the classroom, the disciplines, and the college 
walls into a “curriculum for living.”!© 


CRITIQUE 


This book certainly provides much information for those practicing in 
academia; however, there are a few fundamental problems with the book. 
These problems relate to the appropriate target group for generalizing the 
findings and the methodological rigor used in the analysis. 





LEVINE, supra note 1, at 151. 
The first breaking point documented was the industrial revolution. 
LEVINE, supra note 1, at 155-56. 
There is no apparent scientific method that generated this cyclical model and it 
ignores the historical and cultural differences in society that would certainly affect the di- 
rection of change in society. 
15. Levine, supra note 1, at 157-60. 
16. Jd. at 165. 
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The generational focus of the book, “a chronologically defined group of 
young people born in the 1970s and early 1980s who have attended college in 
the mid-to-late 1990s,”!” is problematic in that those born in the 1980s, early 
or not, would not have been in college during those years the authors col- 
lected their data: 1992-1997.!8 Their findings would more accurately reflect 
the experience of those born in the 1970s. With this proviso, it may be possi- 
ble to generalize the findings to those young people in college during the 
early and mid-1990s. 

The project does include information from “all of the students attending 
college during the mid-to-late nineties regardless of age.”!? Their inclusion of 
students of “nontraditional” ages presents some confusion when they rest 
their argument on patterns linked to physical age and membership in the 
traditional college student group. Although the authors warn the reader that 
they will note the shift in focus from all college students to those of tradi- 
tional ages, it is not always apparent when the discussion exempts the older 
students and when they are included. In either case, because one of the main 
features of today’s college students is their age diversity, discussions limited 
to traditional college-age students seem unnecessarily narrow in focus. 

The authors also incorporate the work of others in such a manner that it is 
unclear when they are discussing the research of others versus their own find- 
ings from their surveys and interviews. This may not seem problematic be- 
cause it is appropriate to analyze one’s findings in the context of other work. 
However, this presents difficulties when the time frame of the other research 
is not similar or if the source of the findings is unclear. For example, when 
the authors discuss an increase in student activism, they mention the nature 
of the volunteer activities from their own sample, discuss Adam Werbach of 
the Sierra Club as an example of “youthful commitment,”?° and then move to 
a discussion drawn from Serow’s 1991 study of why students get involved in 
service activities.2! The time frame for these different sets of “data” spans 
publishing dates of 1991 and 1997, while the authors’ study took place pri- 
marily between 1993 and 1995. One then must wonder where, when, and 
how this “increase” has occurred. While the national rates for young adult 
volunteer participation have remained somewhat stable over time,”” others 
argue that overall civic participation is declining.”*? The authors’ contention 





17. Id. at 2. 

18. Those born in 1980 would be only seventeen in 1997; thus, most would be seniors 
or just leaving high school. 

19. LEvINE, supra note 1, at 2. 

20. Jd. at 40. The profile of Adam Werbach was included as an anecdote that corre- 
sponds to the pattern the authors are identifying in their data, but it is not clear if he or the 
Sierra Club was actually part of their study. 

21. R.C. Serow, Students and Volunteerism: Looking into the Motives of Community 
Service Participants, 28 Am. Epuc. Res. J. 543 (1991). 

22. Volunteer participation for 18-24 year olds has been roughly 10% since at least 
1987. See ViRGINIA HODGKINSON, ET AL., GIVING AND VOLUNTEERING IN THE UNITED 
STATES, VOLUME II (1995). 

23. Robert Putnam, Tuning In, Tuning Out: The Strange Disappearance of Social Cap- 
ital in America, 28 Pov. Sci. & Po. 664 (1995). 
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that students are now more activist than previous generations is not entirely 
clear due to the confusion about the cohesiveness of the data presented. 

The cyclical generational patterns used to distinguish our current time pe- 
riod as an important break point in history should also be read cautiously. As 
previously mentioned, the empirical base of this cyclical model has not yet 
been established; thus, its effective use has not yet been validated. 


CONCLUSION 


While the reader should use some caution in interpreting the findings, this 
book is recommended. The discussion is useful for people working with stu- 
dents because it reminds us of the turbulent social context in which we live. 
Its overview of a student body in crisis is accurate and should ring true to 
anyone who is familiar with any college campus in the nineties. 

Levine and Cureton have told us a story about the current condition of 
college students and their campuses and have offered a solution: a holistic 
education. Their curriculum resonates with much of the best research on 
critical thinking, diversity in education, and service learning. The suggestions 
offered by the authors are anecdotal, yet appropriate to effectively address 
the anomalous campus cultures that exist. Even with the methodological is- 
sues discussed above, this book offers an interesting portrait of today’s col- 
lege students that could stimulate campus conversations about our current 
problems and promising solutions. 








REVIEW OF 
LANI GUINIER ET AL.’S 
BECOMING GENTLEMEN 


Nancy Y. BEKAVAC* 


In the spring of 1993, President Clinton nominated Lani Guinier, former 
Professor of Law at the University of Pennsylvania Law School, and now at 
Harvard Law School, to be Assistant Attorney General for Civil Rights. She 
was pilloried as a radical affirmative action advocate — a “Quota Queen” — 
for ideas she did not have, and given an image from hell.' Now, she and 
several colleagues have written a short book (175 pages) that is everything 
the 1993 debate was not; BECOMING GENTLEMEN is fair, modest, generous, 
and realistic. It is based on facts. Unlike the media firestorm over the 
Guinier nomination, this book raises and addresses some fundamental ques- 
tions about what we mean when we talk about civil rights and equality. 

In a larger sense, the book’s conclusions call into question what might be 
called the “integrationist” assumption underlying both the Civil Rights and 
Women’s Movements: that by admitting those previously excluded from elit- 
ist institutions, meritocratic reward systems within those institutions will as- 
sure a fair distribution of risks and rewards. This assumption was shared by 
women of my generation (the loathed Baby Boomers) who entered the Ivy 
League as undergraduate, graduate and professional school students in the 
1970s and thereafter. But Baby Boomers have learned something since then, 
as related in the passage that opens the book: 


In the fall of 1995, President Bill Clinton explained his veto of a con- 
gressional bill containing stopgap spending measures. He had to act as 
he did, he told us, because this bill raised fundamental issues about the 
role of government. Government, he announced, is not “a one-size-fits- 
all bureaucracy .... We don’t want a winner-take-all society,” he de- 
clared. “We want a society in which everyone has a chance to win to- 
gether.” That goal — a chance to win together — and that critique — the 


answer is not one-size-fits-all — are foundational to the arguments in this 
book.’ 


In the last twenty-five years, women have vastly increased their presence 
in graduate education. They are enrolled in substantial numbers in all pro- 
fessional schools, from Protestant and Jewish theological schools to medical 





* President, Scripps College; B.A., Swarthmore College 1969; J.D., Yale Law School 
1973. Lani Guinier is Yale Law School Class of 1974. She was a friend through law school; 
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1. One critic wrote: “Strange name. Strange hair. Strange writings.” LANI GUINIER 
ET AL., BECOMING GENTLEMEN 100 (1997) (quoted without citation) (hereinafter cited as 
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2. Id. at 1. 
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schools and law schools. In some elite institutions, like the University of 
Pennsylvania Law School (hereinafter “Penn Law School”), women comprise 
nearly half the enrollment. In business schools, they are present in substan- 
tial numbers, but not yet at parity. And yet, women are not fully integrated, 
even at the early stages, into the highest ranks of any of these professions, as 
measured by professorships, deanships, judicial appointments, and partner- 
ships in leading law and medical practices. 

Our Baby Boomer expectation that the presence of so many (12%, 25%, 
surely 40%?) women or minorities must change the institutions we occupied 
has proved vain. As BECOMING GENTLEMEN explains, even the enrollment 
of nearly equal numbers of women at Penn Law School has not fulfilled our 
expectations (I would have thought “minimal”) of equal treatment and 
achievement, of roughly similar accomplishments for similarly situated men 
and women students. Indeed, the main conclusion of the authors’ longitudi- 
nal study of students enrolled at Penn Law School between 1987 and 1992 
which forms the core of this book is that the school is “stratified deeply along 
gender lines.” 

I will discuss the detailed findings of the study below, but first, consider 
this: in the authors’ view, even women who succeed at Penn Law School 
come to think of their success in gendered terms. They come to believe that 
success as a law student means becoming “male” in the special sense of a 
“gentleman.”* Indeed, the authors document what they believe to be “sub- 
stantial material consequences for those women who exit the law school after 
sustaining what they describe as a crisis of identity, and, we would add, a 
deflation of credentials.”> Anyone who reflects on what this study reveals of 
the human toll law school exacts should be outraged at the crippling of so 
many potentially great lawyers. Even though Penn Law School only enrolls 
the best and the brightest, nearly half of its students leave feeling diminished. 

The authors claim to have developed a fundamental critique of the mean- 
ing and direction of legal education: 


The problem is not simply “difference” or gendered domination . . . Nor 
is the problem simply that women are outsiders who opt for a powerful, 
stony silence. The problem lies in a system of evaluation which func- 
tions to rank students on a hierarchy that prospective employers then 
use to choose who they will actually train to be a lawyer. In addition to 
ensuring selectivity, the law school’s pedagogy socializes students to a 
certain adversarial practice of law. In these complementary ways, law 
schools perpetuate a vision of legal practice that has contributed to a 
crisis in the public trust of lawyers. 


The question is not about women; it is about the political project of 
law schools, and the price women have to pay to become gentlemen.°® 





Id. at 28. 

Id. at 28-29. 

Id. at 29 (emphasis added). 
Id. at 76. 
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Are these conclusions justified? Given the evidence reported by this book, I 
believe the answer is a qualified (by the scope of the study) but a resounding 
“Yes.” The substance of the book consists of three linked, but very different 
parts, plus an “Afterword,” all focused on general social and particular law 
school manifestations of the burdens of gender and, to a lesser extent, race. 


The first chapter is an evocative essay by Professor Guinier on the impact 
of the ways in which this society has defined and calibrated individual suc- 
cess. It is entitled, “Why Isn’t She President?” — the question her little boy 
asked a classmate who had said his mother was vice president of a bank. This 
essay introduces the set of questions that define the central part of the book 
— an empirical study of the experience of women (and men) at Penn Law 
School. 

Guinier sets out three basic sets of questions. First, what does it mean to 
be qualified as a law student or lawyer — in terms of qualifications, assess- 
ment practices, single or multiple standards of evaluation? Second, what is 
the proper measure of “fairness” — does fairness require identical or formally 
uniform treatment of all students or practitioners, or do we look to other 
standards, such as productivity, to measure the standard of treatment? Third, 
what can diversity considerations tell us about legal education and practice, 
about the relationship between training and evaluating legal problem 
solvers?’ 


Even in this preliminary chapter, Guinier sets out some conclusions. First, 
she suggests that functional merit (which she defines as “the ability to do a 


job”)® cannot be measured adequately by standardized tests like the Law 
School Admission Test (LSAT) or law school blue book exams. Second, she 
opines that “sameness is not necessarily fairness”? — especially when identifi- 
able groups have different learning styles or strong preferences, as demon- 
strated later in the empirical study which forms the core of the book. And 
third, she suggests that legal education needs to “adapt” to the changing na- 
ture of legal practice. Indeed, she suggests that the highly combative, individ- 
ualistic law school culture which concentrates on narrow courtroom skills is 
less productive for practitioners devoted to mediation or team practice than 
for litigators (a fraction of all practitioners).!° 


Chapter Two, by far the longest section of the book, reports the conclu- 
sions of a longitudinal study of the effects of legal education on men and 
women students at Penn Law School.!! This second chapter by the authors is 





7. Id. at 5. 
8. Id. at 6. 
9. Id. 

10. Id. at 6, 76-77. 
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iences of Women and Men, Law School Admissions Council (LSAC) Research Report Se- 
ries (1996); RoBERT GRANFIELD, MAKING ELITE LAwyYERs: VISIONS OF LAW AT 
HARVARD AND BEyonpD (1992); Suzanne Homer & Lois Schwartz, Admitted But Not Ac- 
cepted: Outsiders Take an Inside Look at Law School, 5 BERKELEY WOMEN’S L.J. 1 (1989- 
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entitled: “Becoming Gentlemen: Women’s Experiences at One Ivy League 
Law School.” The book credits the work of two former students at Penn Law 
School, particularly Ann Bartow, who initiated the idea of researching 
whether, and if so, how men and women experience law school differently. 
Bartow also helped to design and carry out the survey instrument (hereinaf- 
ter the “Bartow Survey”). The database includes information about the aca- 
demic performance of 981 students enrolled at Penn Law School between 
1987 and 1992; self-reported Bartow Survey data from 366 students; written 
narratives from 104 students; and group-level interviews data from approxi- 
mately eighty female and male students.!2 


In discussing — and defending — the combination of methodologies used in 
the study, the authors emphasize that the first part of the study undertaken 
was the Bartow Survey.'? The survey responses were not only unusually 
thorough and broadly representative (by number as well as gender) of the 
student body at Penn Law School, but also included 104 narrative responses 
to an open-ended question. These responses proved invaluable in suggesting 
other avenues for investigation. 


The second part of the study was an objective analysis of anonymous stu- 
dent demographic data, including race, gender, undergraduate grade point 
average (GPA), LSAT scores, undergraduate institution and rank, and law 
school GPA for each year. This large database (981 students) yielded results 
consistent with the Bartow Survey. Finally, the study included follow up 
qualitative data based on the 104 narrative responses to the Bartow Survey 
plus focus-group data supplied by twenty-seven students, as well as observa- 
tions of some (admittedly self-selected) classes and other discussion groups. 
This broad and differentiated database greatly exceeds that of other studies 
of law school pedagogy and experience, and it makes the cumulative impact 
of the conclusions substantially greater —- and more troubling. 

Some of the conclusions are instantly convincing: that the quantitative en- 
try-level credentials which determine the applicant’s fate at Penn Law School 
and virtually every other elite law school, particularly the LSAT, explain very 
little about men’s or women’s performance once they have entered law 
school. More significantly for the authors, however, entry credentials do not 
help women in law school. Tracking both LSATs and GPAs, women and men 
with equivalent credentials fare differently with a distinctly gendered skew: 
by the end of their first year, men receive significantly better grades, and men 
maintain that advantage over three years until graduation. At the top of the 
scale, the skew is quite sharp: men are three times as likely as women to be in 
the top 10% of the class at the end of first year, and twice as likely to be in 
the top 10% in years two and three.'* This skewing carries over to other 
activities that measure success or status at law school. In the three graduat- 





90) (studying Boalt Hall Law School); Catherine Weiss & Louise Melling, The Legal Edu- 
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ing classes studied (1990-1992), women were underrepresented in the Order 
of the Coif, graduation awards given by the faculty, Law Review, and in 
Moot Court.!> 

The responses elicited by the qualitative investigation are substantially 


richer and more interesting. Take, for example, this colloquy between stu- 
dents observed in 1991: 


Male student: After my first year I realized that I was making a moun- 
tain out of a molehill. 

Female student: But you’re not listening to what [the previous speaker] 
said. She said, “It entirely shook my faith in myself. I will never re- 
cover.” Some of us just sunk deeper and deeper in a mire, and just 
keep sinking lower and lower. 

Female student: | came here with something to prove and at that mo- 
ment [in first year] I lost all my drive. Talk about a light switch — it 
went off. It just shook my faith, all my self-esteem.'® 


As another female student explained, “Guys think law school is hard, and we 
just think we’re stupid.”!” This latter observation — that women internalize 
and personalize criticism — is familiar from the literature of undergraduate 
education. Indeed, the Harvard Assessment Seminars specifically found that 
“on average, women tend to be significantly more self-critical than men.”!® 

The third section, “Models and Mentors,” is another essay by Professor 
Guinier, and somewhat more personal. She reflects on her own student ex- 
perience at Yale Law School and on two later occasions when she returned to 
speak. On her first visit, she recounts that unlike other panelists, “[n]o em- 
powering memories came to me.” Like the women in the study at Penn Law 
School, she concluded that she and her fellow African-American female col- 
league on the panel “had felt both closely scrutinized and invisible, watched 
but not quite seen.”!? On her second visit, she had the powerful experience of 
speaking, one might say at last, about her professional choices within the 
context of her personal life. In this essay she reveals the origin of the book’s 
title; when she took Business Units I (Corporations) at Yale in 1973-74, her 
law professor began every class by saying, “Good morning, gentlemen.” He 
explained that, as a creature of habit who had taught for many years, he 
hoped the “ladies” present would not feel excluded by his habit of addressing 
the class in that way. Guinier writes: 


In his view, [gentlemen] was an asexual term, one reserved for those 
who shared a certain civilized view of the world and who exhibited a 
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similarly civilized demeanor. While the term primarily referred to men, 
and in particular men of good breeding, it assumed “men” who possess 
neither a race nor a gender. Jf we were not already members of this 
group, law school would certainly teach us how to be like them. That 
lesson was at the heart of becoming a professional. By this professor’s 
lights, the greeting was a form of honorific. It evoked the traditional 
values of legal education: to train detached, “neutral” problem solvers, 
unemotional advocates for their clients’ interests. It anticipated the 
perception, if not the reality, of our all becoming gentlemen.”° 


Ironically, it was in this professor’s class that Guinier learned about the cor- 
porate technique of cumulative voting — a technique which became key to her 
own thinking and writing about possible electoral reforms to assure adequate 
representation for discrete minorities.*! 


Finally, in a brief and moving “Afterword,” Professor Guinier reflects 
upon the myriad connections between the work in the book and her exper- 
iences during the public debate when she was nominated by President Clin- 
ton in 1993 to be Assistant Attorney General for Civil Rights. 


Taken together, the parts of BECOMING GENTLEMEN add up to a major 
perturbation: the potential of women and other “outsiders” both to trans- 
form the legal profession and to enter fully into the roles and responsibilities 
of this most political of professions is being wasted. And if that is happening 
to the best and brightest women at elite law schools, what is happening else- 
where? After more than twenty-five years of substantial female and minority 
law school enrollments, and of less substantial diversification of law school 
faculties, law schools are “failing” women students and the profession. Like 
all empirical and social science studies, the diagnosis in BECOMING GENTLE- 
MEN is Clearer than the remedy. The authors suggest pedagogical innovations 
that are hardly radical — such as small class sizes for first year classes, collabo- 
rative and interactive learning, assigned study groups, and sessions with 
third-year mentors to prepare students to respond in class discussions.?? 
These cures seem unlikely to remedy what is clearly a chronic illness. 

But there are other sources for thinking about the problems of bright stu- 
dents who feel excluded more by social and pedagogical structures than by 
intellectual or cognitive barriers. Sheila Tobias provides some illumination in 
her work on the mis-education of women and minority students in the sci- 
ences,’* as does the report of Professor Uri Treisman on research with Afri- 
can-American undergraduates in calculus classes.24 Some institutions — like 
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women’s colleges and historically black colleges — specialize in creating aca- 
demically challenging environments in which the classroom atmosphere max- 
imizes the potential not only of women or African-American students, but 
potentially of all students. Indeed, the forthcoming book by Elizabeth 
Tidball, Daryl G. Smith, and Charles S. Tidball,?5 based on over thirty years 
of research into the education of the differently enabled students who hap- 
pen to be women, may provide a better handle on what law schools, indeed 
all schools, must do better. It is past time that the legal, or any other, profes- 
sion can ignore the costs imposed by centuries-old pedagogues that reinforce 
old hierarchies. What we need for the future is the talent, resourcefulness 
and creativity of all of our best minds — whatever gender they may be. 

No doubt law faculties and administrators will, in large part, ignore BE- 
COMING GENTLEMEN. That is no surprise, because the only possible response 
to this book is to demand change. And change is dangerous for those in 
power. As the quote near my desk reminds me daily: 


It must be considered that there is nothing more difficult to carry out, 
nor more doubtful of success, nor more dangerous to handle, than to 
initiate a new order of things. For the reformer has enemies in all those 
who profit by the old order, and only lukewarm defenders in all those 
who would profit from the new order, this lukewarmness arising partly 
from fear of their adversaries, who have the laws in their favour; and 
partly from the incredulity of mankind, who do not truly believe in any- 
thing new until they have had actual experience of it. Thus it arises that 
on every opportunity for attacking the reformer, his opponents do so 
with the zeal of partisans, the others only defend him half-heartedly, so 
that between them he runs great danger.*° 





25. M. ELIZABETH TIDBALL ET AL., TAKING WOMEN SERIOUSLY: LESSONS AND LEG- 
ACIES FOR EDUCATING THE Maysoriry (forthcoming 1999). 
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Vincent, trans. rev. 1935, New American Library of World Literature, Inc. 1952) (1903). 
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REVIEW OF 
LANI GUINIER ET AL.’S 
BECOMING GENTLEMEN 


CATHERINE PIERONEK* 


On his way to address the pre-law society at a nearby women’s college, a 
member of the faculty of my law school asked if I had any advice for young 
women contemplating a career in law. My first thought: “Tell them not to 
read BECOMING GENTLEMEN.” His quizzical expression led me to explain: 
“It’s as dangerous to view the law school experience through the narrow win- 
dow of this book as it is to believe that all law professors behave like Profes- 
sor Kingsfield in the movie ‘PAPER CHAsE.”” He understood what I meant. 
Although BECOMING GENTLEMEN, “PAPER CHASE,” and Scott Turow’s 
novel, ONE-L, describe aspects of the law-school experience, each takes that 
aspect to the extreme and paints an unfortunately grim picture of the entire 
legal academy. 

In One-L and “PAPER CHASE,” this extremism is understandable — terror 
entertains. In BECOMING GENTLEMEN, however, this extremism clouds the 
authors’ collective vision. By basing their discussion on the most extreme of 
the negative experiences suffered by some women at one law school during 
one limited period of time, the authors fail to examine whether these exper- 
iences truly represent the norm of legal education or the norm of women’s 
experiences in legal education. Moreover, by focusing their discussion on 
ways to incorporate women-as-a-group into the legal academy, the authors 
implicitly dismiss the inherent differences among women. And by assuming 
that all women learn in the same way, in a way that is fundamentally different 
from men, the authors make the same mistake in their approach to reforming 
legal education that they assert the current system makes by failing to accom- 
modate the different learning styles of an increasingly diverse law student 
population. 

The book consists of three chapters that present a somewhat disjointed 
review of elements of the legal education process. The first chapter, an essay 
by Harvard Law Professor Lani Guinier titled “Why Isn’t She President?,” 
presents many of the arguments in support of the authors’ premise that, to 
succeed in law school, women must transform themselves into the image of 
the idealized lawyer — that is, into “gentlemen.”? The second chapter 





* Director of Law School Relations, Notre Dame Law School; B.S., Aerospace 
Engineering, University of Notre Dame, 1984; M.S., Aerospace Engineering, University of 
California at Los Angeles, 1987; J.D., University of Notre Dame, 1995. 

1. LAnt GUINIER ET AL., BECOMING GENTLEMEN (1997) (hereinafter cited as 
“GUINIER”). 

2. The authors use the word “gentlemen” to describe the end-product of legal educa- 
tion because it “evoke[s] the traditional values of legal education, including its mission to 
train the legal minds of detached, dispassionate advocates . . . [and because it] describes the 
lawyer’s role as a neutral, unemotional, but courteous advocate for a client’s interest.” 
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presents a study of the academic performance and attitudes of students at the 
University of Pennsylvania Law School from 1987 to 1992, originally pub- 
lished in 1994 in the UNIVERSITY OF PENNSYLVANIA LAW ReEview.? The 
book concludes with another essay by Professor Guinier, “Models and Men- 
tors,” a version of which was originally published in 1991 in the BERKELEY 
WoMEN’s Law JouRNAL under the title “Of Gentlemen and Role Models.”4 

The personal essays that book-end the study in Chapter Two reveal much 
of the personal agenda of the book’s principal author — a personal agenda 
that reappears throughout Chapter Two in the authors’ analysis of objective 
data and presentation of subjective commentary.© And unfortunately, this 
agenda also causes the authors to bury information that runs counter to their 
core agenda in footnotes hidden at the back of the book, rendering them 
somewhat inaccessible to the casual reader. 


Chapter One: Why Isn’t She President? 


As the only original and previously unpublished section of the book, this 
first chapter adds little to a discussion about women and legal education. 
This introductory chapter raises three basic questions regarding legal educa- 
tion: (1) What does it mean to be qualified as a law student or legal practi- 
tioner? (2) Does equality require “formally uniform treatment?”® and (3) 
What can we learn from diversity?’ The chapter then presents the answers to 
each of these questions through formal conclusions allegedly derived from 
the data presented in Chapter Two: (1) LSAT and GPA are inadequate as 
predictors of success in law school and in the legal profession; (2) Sameness 


does not equal fairness; and (3) Not everyone learns in the same way.® 
The authors arrive at their conclusions using an analytical framework 

grounded largely in feminist “difference theory” — that is, grounded in the 

belief that women are fundamentally different from men.? This framework, 





They use the word to describe a set of ideals, not necessarily a person of the masculine 
gender. /d. at 111 n.15. 

3. LANt GUINIER ET AL., Becoming Gentlemen: Women’s Experiences At One Ivy 
League Law School, 143 U. Pa. L. Rev. 1 (1994). 

4. Lani Guinier, Of Gentlemen and Role Models, 6 BERKELEY WoOMEN’s L.J. 93 
(1990-91). 

5. For example, throughout the work, the authors use language that highlights their 
own apparent gender biases, including: “men receive . . . significantly better grades” instead 
of “men [earn] . . . significantly better grades;’ men . . . receive more attention from 
faculty” instead of “men... [seek out] more attention from faculty;” and “men . . . receive 
more time and more follow-up in class” instead of “men . . . [pursue] more time and more 
follow-up in class.” GUINIER, supra note 1, at 37, 43, 45 (emphasis added). This language 
implies that men do not earn their rewards, but rather, have those rewards bestowed upon 
them simply because of their gender. 

6, Wasars. 

7. See id. 

8. See generally id. at 6, 8-17. 

9. For a good discussion of the pitfalls of difference theory as well as other gender- 
based critiques of legal education, see Banu Ramachandran, Note, Re-Reading Difference: 
Feminist Critiques of the Law School Classroom and the Problem with Speaking from Expe- 
rience, 98 CoLum. L. Rev. 1757 (1998). 
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in the context of this study, results in the authors’ core belief that, because 
women are different from men, they learn differently from men, and thus, 
must be taught differently than men. This framework, however, also results 
in dubious interpretations of the objective academic performance data pre- 
sented, and causes the authors to rely heavily on anecdotes provided by a 
small and admittedly disaffected group of law students. Without discussing 
specific problems with this approach and these conclusions in detail at this 
point, it is sufficient to note that the reader who agrees with the authors’ 
analytical framework at the outset will find adequate support for their con- 
clusions entangled in the objective data and anecdotes in Chapter Two. But 
for the reader who analyzes the same information from a different perspec- 
tive, the three conclusions become nothing more than the inevitable answers 
to skewed questions. 


Beyond these foreordained conclusions, Chapter One creates other diffi- 
culties in a number of respects. First, it is out of place. The authors present 
their premises and conclusions with only limited reference to the analytical 
context from which they derive those premises and conclusions. The reader 
must wait until well into Chapter Two to learn that the authors derived their 
conclusions from limited factual data and biased anecdotes. Much of this 
essay appears to present compelling evidence in support of reforming legal 
education to accommodate diversity. After carefully analyzing the support- 
ing information in Chapter Two, however, the critical reader soon realizes 
that the authors have used an analytical sleight-of-hand to make their incom- 
plete case appear stronger than it actually is. 

Another problem with Chapter One is that much of it has little relevance 
to any discussion of how to reform legal education to benefit a// law students, 
and especially those who may learn differently than through traditional So- 
cratic dialogue. In fact, nothing past page seventeen of this twenty-six page 
chapter — the end-point of the discussion of the three conclusions derived 
from the study presented in Chapter Two — informs the discussion on wo- 
men in legal education. Rather than exploring the paradigms in legal educa- 
tion that affect the ways in which (some) women learn or the expectations of 
the legal profession that affect what and how law professors teach, the essay- 
ist explores problems with arbitrary height requirements for New York City 
police officers,!° discusses diversity in general,!! recounts how PBS’s Jim 
Lehrer learned to be a good interviewer,'? and concludes with a story about 
the naivete of her seven-year-old son.'? While the stories are interesting, 
they distract from the primary purpose of the book. 

Finally, the first-person language in the essay belies what the critical 
reader quickly determines is the principal author’s real agenda. This book is 
not about reforming legal education. Rather, the undercurrent of this book 
captures the principal author’s personal experiences — as a woman of color 





GUINIER, supra note 1, at 18-20. 
Id. at 21-22. 

Id. at 23. 

Id. at 24. 
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— at three formerly all-male, and still predominantly white, Ivy League law 
schools.'4 


Chapter Two: Becoming Gentlemen 


The second chapter presents the results of three formal studies conducted 
by the authors at the University of Pennsylvania Law School involving stu- 
dents enrolled between 1987 and 1992. The first section of the chapter in- 
troduces the methodologies of the studies and lists for the reader other 
studies that have attempted to discern under what circumstances women suc- 
ceed in law school. The second section presents the results of the three stud- 
ies. The third section analyzes the data and anecdotes derived from the 
studies and presents some general recommendations on improving legal edu- 
cation for women. 


The first sentence of this chapter, oddly enough, should alert legal educa- 
tors who look to this study for advice. The authors assert that the University 
of Pennsylvania Law School is “a typical, if elite, law school . . .”!> Undoubt- 
edly, only a few legal educators would look to Penn as “typical.” Clearly, 
Penn Law School is “elite.” And it is precisely its elite character that makes 
Penn anything but typical. Unfortunately, the authors choose to assume that 
Penn is typical, and discard notions that other prestigious law schools such as 
Stanford might be more typical of legal education in general.'© And although 
the authors acknowledge in a footnote that some law schools may be differ- 
ent,'’ they carefully choose their language throughout the work to convey the 
notion that Penn typifies law schools, and consequently, that all law schools 
— not just Penn — fail to address the unique needs of their women 
students.!* 


Section 1 provides background information on the genesis of the study!® 
and explores related research on women and legal education.*° As in the 
introduction, the authors quietly disregard any study that disagrees with their 





14. Lani Guinier was at Yale as a law student, and at both the University of Penn- 
sylvania and Harvard University as a professor of law. 

15. GuINIER, supra note 1, at 27 (emphasis added). 

16. Jd. at 33-34; see particularly id. at 119-20 nn.51 & 54. “Stanford is distinctive with 
regard to teaching method and style... . In addition, the dean and many members of the 
Stanford Law School faculty who are openly identified with critical legal studies have ar- 
ticulated an interest in creating a nonhierarchical classroom environment, or at least a 
nontraditional one.” /d. at 120 n.54. 

17. Id. at 109 n.1. The authors note that their research “may not apply to other insti- 
tutions of legal education which do not share Penn’s history, traditions, dominant first-year 
pedagogy, and predominantly male faculty.” Jd. 

18. Similarly troubling is the authors’ choice of language throughout the work that 
implies that all women learn in the same way or have similar expectations about legal 
education, despite caveats to the contrary buried in footnotes and toward the end of this 
section. See, e.g., id. at 57. 

19. Id. at 30-32. 

20. Id. at 32-35. 
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premises and conclusions.”! Nevertheless, this section does provide a useful 
summary of related research for the interested reader to pursue. 

Section 2A begins the discussion of the study conducted at Penn Law 
School between 1987 and 1992, presenting data such as LSAT score, under- 
graduate GPA, and law-school GPA by year for the 981 students enrolled 
during that period. From these objective data, the authors determined that, 
although men and women enter Penn Law School with “equally stellar cre- 
dentials. . .. women graduate with significantly less distinguished professional 
credentials.”? And although the data support this assertion, the authors 
then use this information to leap to their first primary conclusion — that the 
LSAT and undergraduate GPA and other numerical indicators inadequately 
predict success at law school — for both women and men.** 

By itself, this last statement undoubtedly is true. Nevertheless, it does not 
derive from the data presented. Law schools do not use the LSAT, under- 
graduate GPA and other numerical indicators to determine how well a stu- 
dent will do within a particular law-school class. Rather, admissions officers 
use these indicators to separate those who can succeed at a particular law 
school from those who cannot, implicitly defining the successful student as 
one capable of graduating from a particular law school. Moreover, students 
at Penn — a highly selective law school by any standard — come from a 
narrow band at the top of the pool of all law school applicants.** Conse- 
quently, the inherent similarity of the objective academic credentials of those 
who attend Penn Law School makes any analysis of LSAT and undergradu- 
ate GPA versus predicted law school performance difficult at best.*° 

The authors do acknowledge these points in the middle of a tedious foot- 
note, but then rebut these valid concerns in a convoluted manner: 


Some may challenge this conclusion [about LSAT and undergraduate 
GPA as a predictor of performance in law school] on the basis that 





21. See, e.g., supra note 16 and accompanying text. See also GUINIER, supra note 1, at 
116 n.39. 

22. Id. at 35. 

23. Id. at 38-39. 

24. According to statistics for the class entering in the fall of 1997, Penn that year 
admitted students with the following credentials: 

75" percentile GPA: 3.73 

25" percentile GPA: 3.39 

75" percentile LSAT: 167 (out of 180), approximately 94" percentile 

25" percentile LSAT: 163 (out of 180), approximately 90" percentile 
These numbers show that fully 75% of the Class of 2000 came from the top 10% of the 
applicant pool, based on LSAT scores alone. 

Moreover, Penn enrolled 230 students in that class out of an applicant pool of 3,844 — 
an acceptance rate of just under 6% — making it one of the few highly selective law 
schools in the country. OrriclAL AMERICAN BAR ASSOCIATION GUIDE TO APPROVED 
Law ScHoots 315 (American Bar Association 1998). 

25. Consider, for example, a fictional law school able to enroll a class full of students 
with perfect LSAT scores and perfect undergraduate grade-point averages. Even with 
these “perfect” entry credentials, fully half of these “perfect” students would graduate in 
the bottom half of their class if this fictional law school chose to rank its students. 
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Penn Law School students are drawn from the high end of a remarkably 
narrow band on the LSAT. These critics would argue that the LSAT in 
fact does predict performance when those who meet Penn’s admission 
criteria are compared to those at the bottom of the LSAT pool. There 
is in fact evidence of a performance differential for those who are ad- 
mitted from the very, very bottom of the LSAT pool. For this reason, 
using the LSAT as an entry level floor (basically a pass/fail bar) may 
make sense. The problem is that the law school does not simply use the 
LSAT as if it were a blunt instrument separating the wheat from the 
chaff. It uses the LSAT as if incremental differences within a relatively 
wide band above the floor are meaningful, despite the fact that those 
incremental differences do not predict law school performance for most 
male or female Penn students.”° 


The authors do not substantiate their claim that Penn Law School “uses the 
LSAT as if incremental differences within a relatively wide band above the 
floor are meaningful,” nor do they substantiate their assertion that Penn 
“does not simply use the LSAT as if it were a blunt instrument separating the 
wheat from the chaff.” Rather, like so many cf the valid counterpoints to the 
assertions in the book, the authors summarily dismiss the criticism as con- 
trary to their pre-determined conclusions. 


Section 2B presents the results of a survey conducted at Penn Law School 
by a law student under the supervision of the principal author in 1990.7”? Of 
the 712 students enrolled at Penn at the time, 366 (or 51.4%) responded to 
the questionnaire,”* which the authors reproduce at the end of Chapter 
Two.’? Of those responding, 47.5% identified themselves as women (com- 
pared to 41% then enrolled at the law school).2° The survey consisted of 
seventy questions presented with multiple-choice answers,*! followed by an 
open-ended narrative question asking students to “describe any acts or com- 
ments made by a professor or fellow student you have witnessed or exper- 
ienced at the law school that made you uncomfortable for gender-based 
reasons.”>? Although 366 students returned the survey, only 104 (28.4% of 
respondents, and 14.6% of all law students) bothered to complete the open- 
ended narrative question. 


The law student who designed the survey intended “to track male and 
female law students’ attitudes and experiences in law school,”*? as well as to 
understand “how women and men students view the ‘fairness’ of female and 





26. GUINIER, supra note 1, at 125 n.74. 

27. Id. at 42-46. 

28. Id. at 30. 

29. Id. at 78-84. 

30. Jd. at 30. The student body at the time consisted of 292 women and 412 men. A 
total of 174 women (60% of the women’s population) responded to the survey, compared 
to 192 men (46.6% of the men’s population). /d. 

31. Id. at 78-84. 

32. Id. at 84. 

33. Id. at 43. 
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male faculty.”** In only four pages, the authors describe the results of this 
survey, and use these results to support their second primary conclusion that 
“sameness does not equal fairness”*> — or in other words, their conclusion 
that treating men and women the same does not ensure an equal learning 
experience. Instead, the authors believe that only an equally satisfying learn- 
ing experience is fair, subtly exposing their fundamental belief in feminist 
“difference theory.” 

For the part of the survey that tracked law students’ attitudes and exper- 
iences, the authors determined that men generally participate in class more 
than women,” and that over time both genders become more satisfied with 
their participation rates, however low those rates may be.*” They note that 
“women and men report significantly different assessments of their own 
classroom performance and perceptions of gender bias in the classroom,”>* 
and that 1L women, “more than all other groups, report that men are called 
on more often than women and receive more time and more follow-up in 
class, that the gender of students affects class experience, and that sexist com- 
ments are permitted” by professors in the classroom.*? The authors then 
note that, over time, women become less troubled by and more tolerant of 
what they perceived initially as unfairness.*° 

For the part of the survey that assessed faculty “fairness,” the authors de- 
termined that 1L women “are four times more likely than men to say that 
male professors favor male students; [and] by year three, the discrepancy re- 
mains;”*! moreover, “male students are dramatically more likely to rate fe- 
male faculty as favoring female students.”4? And finally, the authors note 
that “male students appear to be far more comfortable speaking with faculty 
of either gender than female students.”*? 

The authors then note: “Perhaps because of their differing rates of partici- 
pation, women and men also seek distinct qualities in law professors.”44 Yet 
of the top four qualities sought, women and men ranked the first two the 
same: “knowledge of subject matter” and “enthusiasm for teaching.”** The 
perceived “disagreement” arose in the third and fourth most-important quali- 
ties: 93% of women (and 79% of men) selected “treats students with re- 
spect,” while 82% of men (and 88% of women) selected “expresses ideas 





34. Id. 

35. Id. at 11-15. 

36. ‘“[MlJen report a participation rate that is almost twice as frequent as that reported 
by women.” /d. at 130 n.86 (emphasis added). The authors do not, however, present any 
objective data to support these assessments of classroom performance. 

Id. at 44-45. 
Id. at 45. 
Id. (footnotes omitted). 


Id. Sixty percent of the male respondents indicated a high comfort level with 
speaking to professors outside of class, compared with 40% of female respondents. 
Id. 
45. Id. 
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clearly.” Thus, the authors’ conclusion — that “women and men also seek 
distinct qualities in law professors” — is without significant support. In this 
limited survey, men and women agree exactly on the two most important 
categories, and do agree on the four most important categories, although wo- 
men and men differently order the third and fourth responses. Maybe wo- 
men and men are not as fundamentally different as the authors assert. 

The authors then use these survey results to support their conclusion that 
“sameness does not equal fairness” — another bow to feminist “difference 
theory.” The authors assert that, because men and women participate differ- 
ently in and outside of class, some professors’ styles — dogmatic and Socratic 
in the classroom, and seemingly unapproachable outside the classroom — 
negatively affect women. In class, women “wanted to participate or volun- 
teer answers|,] but only if these seemed truly relevant. . . . [T]hey didn’t want 
to speak unless they were certain they had something to say. They wanted to 
participate in a way that built on or connected to what someone else was 
saying.”** Outside of class, women waited “for a signal first that it [was] 
‘safe’ to approach.”*’ In other words, unless they felt safe — that is, unless 
they felt that their professors and classmates welcomed their comments and 
questions — they remained silent. 

Unfortunately, the authors bury an interesting possible explanation of 
these attitudes in yet another footnote: 


[Similar issues emerge somewhat differently in studies of the perform- 
ance of working-class and poor women in law school . . . . [In another 
survey, Harvard Professor of Education Catherine G.] Krupnik asked 
these women, who were vocal, active class participants, why they 
thought their performance did not follow the trend of women at more 
elite schools, who were silent during classes. In response the women 
explained, “If we came from Ivy League schools we’d be concerned 
with doing things right.” These working-class women had grown accus- 
tomed to challenging societally prescribed roles during their struggle to 
gain admission to law school. Once they were in law school, they were 
not about to give up. In other words, these women had socialized them- 
selves to be successful, active participants who took charge of their edu- 
cation as they had taken charge of the course of their lives and 
careers.*8 


This information raises interesting questions left unanswered in the book: 
Have the women of Penn Law School socialized themselves throughout their 
lives to conform to the norms about them? Have these women learned to 
become silent and accept whatever rewards those in authority choose to be- 
stow upon them, while their male colleagues have learned to seek out and 
campaign for those rewards? Did these women have similar experiences in 
their undergraduate (and perhaps even high school) educations? Perhaps the 





46. Id. at 13-14. 
47. Id. at 12. 
48. Id. at 130 n.86 (citations omitted). 
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authors should have explored some of these questions more fully before com- 
ing to any conclusions about what law professors and law school “do” to 
women.*? 

In Section 2C, the authors examine the 104 answers to the open-ended 
narrative question on the 1990 survey and present the results of interviews 
conducted with a total of seventy-eight students — twenty-seven selected by 
the authors for focus groups, forty-one who had participated in two student- 
initiated seminars titled “Critical Perspectives on the Law: Issues of Race 
and Gender” in 1991 and 1992, and ten who were members of the Women’s 
Law Group.*° The authors acknowledge that these students “were unusually 
motivated to tell their stories,” that they “were arguably among the more 
alienated members of the school population,” and that “those students who 
chose to respond to the open-ended questions in the [1990 survey] may not 
have been typical of the entire student body.”>! Nevertheless, despite the 
limited sample size (11% of the student body) and admittedly skewed focus- 
group composition (generally alienated and unusually motivated), the au- 
thors then develop these qualitative survey results into their third primary 
conclusion — that not everyone learns in the same way.*? 

Much of Section 2C consists of quotes from the students who participated 
in the focus groups. The quotes do support the authors’ contention that, 
“With remarkable consistency, students indicate that law school taught them 
to be ‘less emotional,’ ‘more objective,’ and to ‘put away . . . passions.’”>> 
The authors also note that some students consider “this demand to suppress 
feelings . . . [to be] . . . a defeat,”>* commenting that many of the students 
interviewed wanted “to be able to move from the perspective of the elite to 
that of the victim, to pivot their vantage and interpretations in ways that 
might disrupt precedent, rather than merely accept the ‘logic’ of what has 
‘neutrally’ been decided before.”*> But nowhere do the authors acknowledge 





49. A related piece of data that would be useful in exploring these issues is how many 
of these women attended all-women’s or formerly all-women’s coileges — places where, 
traditionally, women have been able to achieve their rewards in a more welcoming envi- 
ronment. Have women’s colleges provided such a safe learning environment that their 
alumnae have lost any ability to compete in a co-ed environment? Interesting questions, 
unfortunately left unexplored. 

50. GUINIER, supra note 1, at 31. See id. at 113-14 nn. 24-26, for the exact composition 
of the groups involved in this third, qualitative survey. 

51. Id. at 47. 

52. Again, the authors acknowledge this difficulty. “The focus groups and responses 
to the presentation of our data were neither randomly selected nor necessarily representa- 
tive. They are substantively valid, but not necessarily generalizable. We use these qualita- 
tive data to generate hypotheses explaining the more reliable quantitative data.” Jd. at 32. 
The authors then cite three factors that nevertheless justify their use of these qualitative 
responses: the students represent a spectrum of academic performance, the comments echo 
the results of the answers to the open-ended question in the 1990 survey, and the com- 
ments give context to the other empirical findings. Jd. at 47. In other words, the narrative 
responses and focus-group comments are valid because they support the authors’ premises. 

53: Id. at 53. 

54. Id. 

55. Id. at 52. 
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that the law in the American legal system is supposed to be and strives to be 
unemotional, objective, and dispassionate, and that, ideally, it considers ac- 
tions without regard to the personal status or characteristics of the actor. 
And nowhere do the authors acknowledge that disrupting precedent creates 
anarchy by rendering unstable the laws and regulations by which individuals 
in a civilized society order their lives and their affairs. By these omissions, 
the authors again implicitly promote feminist “difference theory” — they im- 
plicitly value accommodating difference more than respecting the hopefully 
neutral rule of law. 

The authors also note “the desire [of the students interviewed] to reinsert 
culture, race, politics, and ‘emotions’ back into legal interpretations,”°° and 
that “[m]any students explain that the law is structured in ways that value 
only individuals, not communities.”°’ Again, the authors fail to acknowledge 
that, in our system of government, all power comes from the people as indi- 
viduals to the government (or to the community) as an agent of the collective 
of individuals. One of the challenges of the American constitutional system 
involves balancing the rights of the individual against the rights of another 
individual or against the rights of a number of individuals collected into a 
community. Americans value personal freedoms, and have structured the 
law, ideally, to maximize personal freedoms. But again, in their reliance on 
feminist “difference theory,” the authors implicitly value accommodating dif- 
ference more than maximizing personal freedoms. 


In addition, in advocating a less adversarial practice of law,>** the authors 
implicitly devalue situations in which a highly adversarial system is desirable 


— for example, criminal law prosecutions in which a good defense attorney 
will force the government to prove every element of the crime, or business 
negotiations in which both sides possess equal bargaining power so that the 
better negotiator receives the better benefits.°? 


Nevertheless, because this small group of admittedly alienated and unusu- 
ally motivated students has difficulties with legal education as it is performed 
at Penn, the authors assert that law schools in general must change to accom- 





56. Id. 


57. Id. The authors support their contention that women initially approach the law 
from a different vantage point by using a social-justice paradigm. The authors indicate that 
more women than men in the first-year class studied (25% of women versus only 7% of 
men) come to law school intending to pursue a career in the public-interest sector. Jd. at 
133 n.101. By third year, the percentage of women who intended to practice in the public- 
interest sector fell to 8%, while the percentage of men remained constant at 7%. Id. The 
authors attribute this shift to women being forced to become more like men, without ex- 
amining other reasons — such as financial burdens, changes in interest due to law school 
classes, etc. — that might explain this shift. Rather than “proving” that women become 
more like men while in law school, this paradigm only raises additional questions beyond 
the scope of the survey that the authors do not explore. 

58. See, e.g., id. at 16 (discussing the virtues of cooperative negotiation over con- 
frontational lawyering). 

59. See also Ramachandran, supra note 9, at 1779 (citing Gary Goodpaster, On the 
Theory of American Adversary Criminal Trial, 78 J. Crim. L. & CRIMINOLOGY 118, 135 
(1987)). 
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modate the learning style of women, who feel on the margins of mainstream, 
male-oriented legal education.© But here, the authors are guilty of exactly 
what they accuse the law schools of doing — that is, they, too, believe that 
“one-size-fits-all,” or perhaps more accurately, that “one-size-should-fit- 
all.”°' Rather than exploring whether these alienated and marginalized stu- 
dents might have selected the wrong law school to attend, the authors appear 
to believe that Penn Law School can and should be all things to all people. 
Perhaps law schools should be different from each other — some should fo- 
cus on educating law professors, others on training litigators or criminal de- 
fense attorneys, and still others on nurturing public-interest attorneys or 
community advocates. Perhaps the law student, as a “client” of the institu- 
tion,” should exercise more discrimination in selecting an appropriate “ser- 
vice provider.” Perhaps those disgruntled students chose to attend Penn Law 
School because of the prestige associated with the name, without critically 
examining the potential difficulties associated with that prestige. 


Or perhaps the authors simply believe that elite law schools like Penn 
need to adjust to those who arrive with different backgrounds and goals. This 
assertion has some validity, and the authors make some good points regard- 
ing the benefits of diversity in the classroom: 


Indeed, if law schools promote an environment in which alternative 
perspectives and approaches to learning are not supported, they may be 
denying the legal profession and its clients the advantages of creative 
tension, of solving problems by synthesizing information from diverse 
sources. All lawyers may then be denied the training they need to exer- 
cise independent judgment by accommodating competing visions and 
approaches.* 

Lawyers... who are trained to integrate and synthesize knowledge and 
information from different sources can manage crises and provide dam- 
age control because they can prioritize issues, look at problems from 
different sides, and apply legal principles to different factual circum- 
stances. These are qualities that go beyond the courtroom, and may in 
fact be undervalued if they are not called upon until the issues polarize 
and litigation is the only resort. 


Nevertheless, the authors make no effort to convince the reader that any 
institutional change will affect the ingrained attitudes of students who choose 
to behave in inappropriate ways by, for example, belittling women.® And in 
fact, many students who responded to the open-ended narrative question on 





60. GuINIER, supra note 1, at 6, 15-17. 

61. A subtler, but no less important, problem with this approach is that the authors 
implicitly assume that all women desire the same things from their legal education. This 
approach, strangely, devalues women as individuals by lumping them into a collective. See 
Ramachandran, supra note 9, at 1770-72. 

62. GUINIER, supra note 1, at 69. 

63. Id. at 16-17. 

64. Id. at 17. 

65. See, e.g., id. at 53-54 (discussing “lesbian baiting”). 
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the 1990 survey noted that “mostly fellow students are the problem.”°* Un- 
fortunately, the authors chose not to explore related questions of whether the 
men enrolled at Penn at that time had been socialized to be less sensitive to 
those who are different, and whether any approach from the front of the 
classroom to integrate other beliefs and values might be at all successful in 
altering the apparently misogynistic mind-set of some male students.®’ Nor 
did the authors explore whether classroom instruction targeted toward wo- 
men would carry with it a backlash effect of making some men even more 
misogynistic. 

Chapter Two concludes with a discussion in Section 3 in which the authors 
attempt to explain the survey data presented in Section 2 and then recom- 
mend ways in which law schools might become more hospitable to those wo- 
men who may learn differently or more effectively in a different 
environment. The authors offer three explanations of the phenomenon of 
women entering Penn Law School with academic credentials similar to those 
of their male classmates yet graduating with a disproportionately small repre- 
sentation at the top of each class: (1) that alienation from the formal struc- 
ture of the institution (the classroom) negatively affects women’s academic 
performance; (2) that alienation and exclusion from informal learning net- 
works negatively affects women’s academic performance; and (3) that women 
who do not “become gentlemen” are less-valued members of the law school 
community, this devaluation deflates self-esteem, and deflated self-esteem 
translates into poorer academic performance. 


This section begins with a one-page discussion of two limiting caveats. 
First, the authors caution that the results of their research do not apply to all 
female law students: “[R]eferences to women as a group mean a dispropor- 
tionate number of women relative to their absolute numbers and to the re- 
sponses of comparable numbers of men.”°® And second, the authors assert 
that the problems of women at Penn are not unique to Penn: “References to 
the University of Pennsylvania Law School reflect the fact that this law 
school is the focus of our study, yet it may not be the sole structural ‘source’ 
or locus of the problem.”®? These caveats serve as important cautions that 





66. Id. at 141 n.135. 


67. Note that, although the suffrage movement in the early part of this century and 
the civil-rights movement of the 1960s together legislated equality of opportunity for wo- 
men and people of color, sexism and racism still exist. Now, aggrieved parties have legal 
remedies to redress such wrongs. Yet, fundamentally prejudiced attitudes about women 
and people of color may not have changed to any large extent. Rather, they may simply be 
suppressed for fear of winding up in court. 

In the context of legal education, it is unclear whether any effort to include more 
women and people of color will achieve anything other than a suppression of sexist or 
racist feelings just long enough for misogynists or racists to successfully complete their 
education and receive the rewards of that education. 

68. GUINIER, supra note 1, at 57. 

69. Jd. (emphasis added). And again, the authors have provided no information re- 
garding whether the problems are confined to Penn, nor whether other (external) influ- 
ences, such as hiring managers at law firms, share some of the responsibility for 
maintaining an inhospitable environment at Penn. 
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neither the hypotheses nor the conclusions presented necessarily apply to 
every law school or every woman law student at every point in time. In fact, 
these caveats actually mean that, without further study of other law schools 
or other women law students, the results of this survey must, in legal terms, 
be “confined to the specific facts of the case.” 


Given these caveats, any discussion of the analyses and recommendations 
in this section seems moot. The authors themselves admit the limited nature 
of their study and admit that the results of their study cannot be extrapolated 
beyond the subjects studied, but nevertheless present their conclusions as 
though they had general applicability. What is interesting about this section, 
however, is how the authors avoid any discussion of the responsibilities these 
marginalized and disaffected women law students must assume for their own 
complicity in maintaining what they perceive to be a hostile learning 
environment. 

In Section 3A, discussing the ways in which the formal law school environ- 
ment affects how women learn, the authors note two key factors. First, they 
assume that “low levels of class participation in the formal, structured 
pedagogy correlate with weak performance within the formal, structured 
evaluation system”’? — in other words, they assume that lack of participation 
in the classroom correlates with poor grades. Nowhere, however, do they 
establish any direct connection between rate of classroom participation and 
grades. Rather, they posit that since women who do not participate in class 
do not receive positive feedback from professors, they suffer from lowered 
self-esteem, translating into poor academic performance. Moreover, the au- 
thors assume that because some women refuse to engage in the intimidating 
and aggressive Socratic learning process, these women do not benefit from 
classroom instruction to the same extent as those who actively engage.’! But 
nowhere do the authors acknowledge that these adult women must take 
some responsibility for controlling their own education.’? Rather, the au- 
thors play into the notion that law school “victimizes” these women and, con- 
sequently, that law schools must provide appropriate redress. 

Section 3B discusses how exclusion from informal learning networks — 
largely, from mentoring relationships with law school faculty — negatively 
affects the academic performance of women. Undoubtedly, it makes sense 
that those who form close relationships with faculty likely will learn the sub- 
ject matter better and, whether as a result of the knowledge gained from a 
mentor or as a result of a personal association with the mentor, likely will 
earn the academic honors and other personal and professional rewards asso- 
ciated with the particular subject or the specific professor. The authors then 
argue that women — in essence, by their very nature — are excluded from 
these informal mentoring relationships for three reasons: male students are 
more likely to approach faculty of either gender, while female students re- 





70. Id. at 58. 

71. Id. at 59. 

72. See supra note 48 and accompanying text. Clearly, women who choose to control 
their own destinies can succeed despite overwhelming odds. 
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quire “overt friendliness cues;”’? males, who dominate the faculty ranks at 
Penn, are more comfortable mentoring male students; and many faculty, who 
do not view mentoring as part of their job, will participate only when stu- 
dents initiate such a relationship, and women are less inclined to make the 
necessary initial overtures.”* Perhaps without realizing it, the authors actu- 
ally acknowledge here that the lack of self-esteem and self-determination suf- 
fered by some women creates the largest barrier to their establishing such 
relationships and benefiting from informal learning networks. The authors 
choose to ignore the possibility that if these marginalized and disaffected wo- 
men believed they deserved to participate in these key informal learning net- 
works — as the authors assert that males do — these women might seek out 
mentors without waiting to be invited. So again, the authors portray these 
adult women as victims of law school, with no responsibility for controlling 
their own educational experience. 


In a brief portion of this section, the authors also address women as stu- 
dent leaders. They note that, without regard for how many women actually 
hold leadership positions in student organizations, “women are less likely to 
perceive themselves or other women as leaders in these organizations.”’> The 
authors do not provide data on how many student organizations were headed 
by women during the years of the study — other than to discuss the more 
academically oriented organizations such as Law Review and Moot Court.’° 
Nevertheless, they draw on women’s “perceptions,” rather than on reality. If 
women don’t see themselves as leaders, even though they may head impor- 
tant student organizations, should anyone else bother to accept them as 
such? Again, the authors ignore the fact that women law students should 
take responsibility for their own attitudes and for how those attitudes affect 
their law school experiences. 

In Section 3C, the authors discuss their notion that women who do not 
“become gentlemen” are less-valued members of the law-school commu- 
nity.’”’ But in this short section, the authors attempt to do too much, and 
consequently, confuse a number of issues and leave some important ques- 
tions unanswered. 

The authors blame law schools for creating the gender gap that stratifies 
women toward the bottom of the ranking system. They assert that since wo- 
men and men come to law school with nearly identical objective entry cre- 
dentials, women should perform as well as men, yet do not.’”* They blame 
this under-performance on the law school, without examining other reasons 
that may be independent of the law school. In fact, they assert that such 





GUINIER, supra note 1, at 64. 
Id. at 63-64. 
Id. at 63 (emphasis added). 
Id. at 128 nn.81-83. Note that this also implicitly devalues the less academically 
oriented organizations, which may attract more female leadership. 
77. Id. at 66. 
78. Strangely, the authors rely on this assertion even though they spend a good por- 
tion of their book justifying their conclusion that LSAT and undergraduate GPA are not 
appropriate predictors of academic or professional success. Id. at 35-42. 
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other reasons are irrelevant: “Even if important preinstitutional gender dif- 
ferences exist, the source of those differences is not the point.””? Perhaps 
these preinstitutional gender differences are precisely the point. This is an 
area that warrants further study before jumping to conclusions about the ef- 
fects of law school on women. 


The authors also choose to ignore the fact that some women may not be 
alienated by the environment at Penn Law School, that some women do not 
feel the need to “become gentlemen,” and that some women do succeed hap- 
pily.*° Because of their reliance on the theory that women are fundamentally 
different than men, as well as an essential corollary of this theory that all 
women are the same,*! the authors ignore what might have been learned 
from a concerted effort to evaluate more thoroughly the backgrounds of 
those women who happily succeed against the backgrounds of those women 
who leave Penn Law School feeling unsuccessful, marginalized, and 
alienated. 


The authors assert that “the important message is that some change must 
come to the law school.”8?. Without much support, the authors cast women 
law students as victims in need of redress. But assuming some truth in the 
authors’ assertion, in the context of today’s legal profession such change may 
not be possible without some change “from the top” — that is, without 
change from those who hire law school graduates (law firms and judges) and 
those who evaluate whether law school graduates can practice their chosen 
profession (bar examiners). Some change in the law school should also be 


balanced by some change within women law students to take responsibility 
for their own success. 


In Section 3D, the authors present two recommendations for further 
study: first, that Penn Law School “rethink the conventional assumption that 
the large Socratic classroom should dominate first-year instruction;”*? and 
second, that Penn “further investigate the limitations of the litigation-as-com- 
bat model of problem solving, at least in this model’s role as the universal, 
exclusive norm for legal education.”** It is difficult to disagree with either of 
these suggestions in principle. Unfortunately, however, the authors have pre- 
mised the need for these changes on their own notions of what is “fair” and 
on the experiences of a few disaffected and disgruntled women law students. 
Consequently, they have made it tempting to dismiss any attempts at reform 
as irrelevant to the general law student population. The suggestions are 
good, but might have been more effective had they been made for more neu- 





79. Id. at 67. 

80. See, e.g., id. at 67. 

81. See Ramachandran, supra note 9, at 1770-72, discussing the “essentialism” prob- 
lem of feminist “difference theory” — that is, “the idea that men and women .. . are 
identified as such on the basis of transhistorical, eternal, immutable essences.” Jd. at 1770 
(quoting DIANA Fuss, EssENTIALLY SPEAKING xi (1989) (internal quotes omitted)). 

82. GUINIER, supra note 1, at 68-69. 

83. Id. at 72. 

84. Id. at 73. 
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tral reasons — that is, to meet the evolving demands of the legal profession 
rather than to meet the needs of a few disgruntled and disaffected students. 

In summary, Chapter Two fails to present a convincing case of the wide- 
spread nature of the problems experienced by those few women at Penn Law 
School, and consequently, fails to present a convincing case that legal educa- 
tion needs dramatic reforms. To be sure, some women did experience signifi- 
cant difficulties during their time at Penn, and that alone should be cause for 
concern at that institution. But without further studies exploring some of the 
open questions, the authors’ call for a general application of the premises and 
conclusions to legal education is imprudent at this time. 


Chapter Three: Models and Mentors 


Chapter Three presents a second essay that, together with the Afterword 
which concludes the book, underscores the authors’ implicit reliance on femi- 
nist “difference theory” in their analysis. The essayist begins with a melan- 
choly recollection of two post-graduation speaking engagements at her alma 
mater, Yale Law School. Both occasions brought back a flood of negative 
memories regarding her experiences as a woman-of-color law student in the 
early 1970s. Despite her successes as a civil-rights attorney in the intervening 
years, the stories she tells indicate that the pain of her law-school experience 
has never left her.*° Her pain is real and her stories poignant. But unfortu- 
nately, including those stories in this book serves only to personalize her 
scholarship, thus rendering her work less effective. 

The author then discusses role models versus mentors — describing “role 
models” in legal education essentially as those who stand in the front of the 
classroom to provide a face of a certain color and gender, ostensibly to help 
welcome similar students and faculty to the institution. Although the author 
accepts that she has become a role model for women of color,*®° she clearly 
strives for more. She believes that being a role model has given her a special 
responsibility also to be a “mentor,” which she defines as someone who is 
“continuously legitimized and reinforced by a process of dialogue [and who] 
monitors student performance and holds those who follow to high expecta- 
tions.”*’ The author views herself as a mentor who “see[s] learning as a dy- 
namic process that builds on students’ emotional engagement and 
emphasizes the mutuality of their role in the educational conversation.”** 
She takes this role seriously in her classroom, encouraging collaborative 
learning and helping all students find a way to participate in the learning 
process.*? 





85. Id. at 85-89. 

86. Id. at 90. 

87. Id. at 95. Strangely, this mentor-centric definition dismisses the protégé — the 
student — as a tool to be used to reinforce the mentor’s worth. This definition completely 
ignores the role of the protégé as the focus of the relationship. 

88. Id. 

89. Id. at 95-96. 
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By itself, this essay should provoke some dialogue about the role of wo- 
men and people of color in various roles in a predominantly white-male soci- 
ety. But the critical reader must wonder why the authors chose to include 
this previously published essay in this book, since its personal and self-centric 
nature devalues the objective data contained in Chapter Two. 

The Afterword” tells even more about the personal issues that infect the 
limited legitimate scholarship in the book. The principal author uses these 
pages to recount the episodes surrounding the congressional hearings to eval- 
uate her appointment as Assistant Attorney General for Civil Rights. She 
relates the pain she experienced at feeling silenced during those hearings to 
the pain she experienced at feeling silenced during her days as a student at 
Yale. This Afterword certainly conveys the idea that this experience caused 
yet another painful chapter in the essayist’s life. But again, it does not ad- 
vance the principal premise of the book — that is, reforming legal education. 


Conclusion 


Ultimately, BECOMING GENTLEMEN fails in its mission to convince the 
legal academy about the need for reform to accommodate those women who 
learn differently from men. The authors give no concrete justifications for 
reform, other than that some women perform at a lower level than predicted 
based on their entry credentials. They offer no explanations for this phenom- 
enon other than a hostile law-school environment, neglecting to consider how 
these women might share in the responsibility for their own under-perform- 


ance. They treat these women as victims of law school who deserve redress 
from their oppressor while ignoring the fact that some women happily suc- 
ceed despite the “oppression.” 

The personal essays in Chapters One and Three, as well as the emotionally 
charged comments in the Afterword, indicate that at least the principal au- 
thor holds a bias against the traditional legal academy — a bias the authors 
collectively attempt to rationalize using the data and anecdotes presented in 
Chapter Two. Unfortunately, from the only objective data in the study — the 
LSAT and undergraduate GPA versus law-school performance statistics 
presented in Section 2A — the authors extrapolate to dubious conclusions. 
Furthermore, they base much of their argument on the anecdotal data 
presented in Sections 2B and 2C, even after admitting that the students who 
responded to the open-ended survey question (Section 2B) and participated 
in the focus-group studies (Section 2C) were among the more marginalized 
and disaffected students at Penn Law School during this limited period of 
time. The predictive and generalizable value of these anecdotes, thus, is 
limited. 

Moreover, the authors leave many more interesting questions unasked and 
unanswered. They insist that BECOMING GENTLEMEN should not provide all 
the answers, but rather, should open a dialogue that encourages others to 
search for those more interesting answers. But by leaving critical questions 





90. Id. at 98-101. 
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unasked, they implicitly limit the inquiry they seek to an inquiry that accepts 
the feminist “difference theory” underlying the premises and conclusions 
contained in the book. And in doing this, they implicitly limit the range of 
answers available for discussion. Their narrowly focused scholarship has thus 
implicitly restricted the parameters of a debate they hoped to engender. 
Clearly, there is room for improvement in the nature of all legal education. 
But the room is bigger than the authors would have the readers believe. 
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